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From the Editor-in-Chief
Dear Members,

As the Historical Society of the New York Courts celebrates the Rule of Law during its 
20th anniversary, it is fitting that Judicial Notice 17 features aspects of the New York 
court system, past and present. For it is our courts that ensure adherence to the Rule 

of Law. This issue provides a comprehensive history of the New York State Unified Court System, an 
introduction to two courts less well known to the bar in general, and two selected issues of interest 
to the legal community. 

Marc Bloustein, First Deputy and Legislative Counsel, New York State Office of Court 
Administration of the Unified Court System, reviews the history of consolidation of the New York 
courts into a unified system, with his own editorial comment. Originally, New York courts were 
locally controlled and varied considerably in their ability to handle judicial matters. In the 1960s, a 
big push for consolidation and unification of New York courts began to take hold, the result of which 
is now the state-wide Unified Court System. Bloustein concludes by looking to the future.

Hon. Albert M. Rosenblatt, formerly Associate Judge of the New York Court of Appeals, provides 
a bird’s eye view of the use of the term “natural law,” in New York jurisprudence. Most decisions rely 
on positive law, specifically statutes and case law, but from time to courts have invoked “natural law” 
as a basis for decisions. The provenance may be religious or just generally accepted societal norms. 
Aristotle described natural law as timeless, but it has been invoked to reflect a particular view or a 
position whose acceptance changed over time. Courts have cited “natural law” to both uphold and 
condemn slavery, and to condemn the use of contraceptives. (Justice Oliver Wendell Holmes’ outspo-
ken rejection of the concept of “natural law” is probably most apropos).

Professor Merril Sobie has expanded upon and updated the article he wrote about the New York 
State Family Court in the first issue of Judicial Notice published in 2003. His new approach and insights 
provide a view of a court that serves a very large number of New York residents but is familiar to only 
a specialized segment of the bar. Similarly, Clara Flebus, a talented court attorney in the Appellate 
Term, First Department, introduces us to three appellate courts that review the work of a number of 
trial courts serving New York City, Long Island, and other metro-area counties but are only known 
to a limited number of lawyers. For litigants with cases under $50,000, commercial landlord/tenant, 
housing court actions, and for defendants convicted of misdemeanors, the Appellate Term is most 
often the court of last resort. 

Finally, Hon. Alan D. Scheinkman, formerly Presiding Justice of the Second Department, gives 
a fascinating historical perspective concerning what has been considered the desirable number of 
judges that make up both intermediate appellate courts and high courts. We learn that there has been 
nothing sacrosanct about any specific number of judges, even for the New York Court of Appeals or 
the Supreme Court of the United States. Appellate courts in the United States have functioned with 
an even number of judges, with as few as one judge, and with as many as twelve or more judges. Judge 
Scheinkman also discusses the impact of panels of four versus five in New York’s Appellate Divisions.

As always, our authors deserve gratitude and praise for their excellent contributions. We again 
thank Marilyn Marcus as Managing Editor, Allison Morey as Associate and Picture Editor, David L. 
Goodwin as Associate and Style Editor, and Nick Inverso as Graphic Designer with the New York 
Court System for all their hard work in producing Judicial Notice 17.

- Helen E. Freedman



The Third New York State Constitution of 1846, which created the New York Court of 
Appeals and other court system reorganization. New York State Archives. New York (State). 

Secretary of State. Third constitution of the State of New York, 1846. A1805-78.
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Marc Bloustein, a native of Niskayuna, New 
York, graduated in 1972 from Wesleyan 
University in Middletown, Connecticut; 
and, in 1975, from Albany Law School. He 
was admitted to the New York State Bar 
in February 1976. He has been employed 
by the New York State Judiciary for over 
47 years, beginning his legal career as a 
student intern in the fledgling Office of 
Court Administration, and then as a law 
clerk to State Administrative Judge Richard 
J. Bartlett in 1975. Since then, he has served 
all six Chief Judges of the State Court of 
Appeals and all eleven Chief Administrative 
Judges in office during that time, providing 
counsel on legal and administrative matters 
involved in operation of New York’s court 
system. In addition, he has—for the past 
41 years—served as the court system’s 
Legislative Counsel, in that capacity 
overseeing development and promotion 
of the Judiciary’s annual legislative agenda. 
He frequently lectures groups of judges and 
other court system employees on legislative 
developments affecting the courts and has 
written on court system history.

History of Court 
Administration In New York

by Marc Bloustein

New York’s court system today is very different from the one 
in place during the State’s first 200 years. It’s not just that the 
courts now have many more judges and nonjudicial personnel, 

as well as modern facilities and advanced technology with which to 
conduct their business. It’s not that, with nearly 1,300 major trial court 
judges, along with more than 175,000 active New York lawyers spread 
throughout the State, judges no longer need to ride circuit as they once 
did, traveling from locale to locale like a carnival that comes to town only 
once every few months. Finally, it’s not just that the State’s much larger 
population makes it far less likely that the people of a community know 
their judges personally as neighbors and as friends.

 These are real differences to be sure, but what makes today’s court 
system truly different is its highly centralized management system. This 
essay will chronicle the evolution of this system.

For most of the State’s history, the courts ran themselves. Each 
individual court oversaw its own operation. The judge presiding 
dictated virtually all its procedures and dealt directly with local gov-
ernment for needed resources. Today, however, courts are operated 
centrally under the aegis of a single State agency: the Office of Court 
Administration, or “OCA.”

Of what significance is this? While judges continue to be elected 
or appointed locally, OCA now is responsible for overseeing nearly all 
aspects of court operation. This includes everything from court bud-
geting, hiring court staff, and negotiating with unions to managing the 
jury system, gathering data on caseloads, and regulating passage of cases 
through the courts.

How did this come to be? Under the State’s first two Constitutions 
(adopted in 1777 and 1821, respectively) and for the first 70 years of the 
State’s life, its Judiciary was a fairly limited institution, very similar to 
the 17th and early 18th century Dutch and later British colonial court 
systems upon which it was modeled. Judges were few in number. All were 
appointed by a central authority and, because they rode circuit, sitting in 
individual locales only once every few months, they had no real constitu-
ency and only limited geographical identification. Altogether, there were 
but a small number of Supreme Court justices and a single Chancellor 
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to exercise jurisdiction over major court cases, with 
the former presiding over those in law and the latter 
presiding over those in equity. These judges did not 
have fixed terms of office and were subject only to 
mandatory retirement at age 60. In effect, each had 
substantial, nearly unfettered authority to determine 
the rules of legal practice before his (never her) court. 
Also, each judge generally had the final word in cases 
before him as there wasn’t much of an appellate 
court structure.

While well-suited to the predominantly agrarian 
and sparsely-populated society of New York between 
independence and the early 19th century, this court 
system fast became inadequate by the middle of the 
19th century, as the State became larger and more 
commercially vibrant. This inadequacy was among the 
factors leading to a constitutional convention in 1846.

This 1846 convention produced the State’s third 
Constitution, which, in part, completely overhauled 
New York’s court system. Among the many changes 
this Constitution made to the Judiciary were sig-
nificantly increasing the number of Supreme Court 
justices and providing for their popular election to 
fixed terms in judicial districts consisting of one or 
more counties; abolishing the office of Chancellor 
and transferring its equity jurisdiction to Supreme 
Court, which thereupon became the statewide court 
of complete and original jurisdiction it is today; and 
giving constitutional status to trial courts with limited 
geographical and subject matter jurisdiction—a status 
that, theretofore, they had rarely enjoyed. Further, 
the new Constitution gave birth to the beginnings of 
a two-tiered appellate court structure, consisting of 
a General Term of Supreme Court, the predecessor 
of today’s Appellate Divisions, to serve as an inter-
mediate appellate court; and a Court of Appeals, to 
serve as the State’s court of last resort. Finally, the new 
Constitution gave the Legislature broad authority to 
dictate court procedures.

The court system produced in 1846 has proven 
to be remarkably durable. Most of the courts it 
established or continued remain with us today, as has 
the organizational concept of the judicial district that 
it originated. But as significant as the 1846 changes 
were, the resulting court system still bore little admin-
istrative and organizational resemblance to our mod-
ern Judiciary. This is mostly because individual courts 

retained much of the independence and insularity 
that marked their predecessors. Trial courts remained 
virtually autonomous, both administratively and 
jurisdictionally. Little State funding was available to 
support their operation, and so each court continued 
to turn to the local governmental unit of which it was 
a part for resources and facilities. With few exceptions, 
each court was self-contained or, where multi-judge 
courts sat, was administered by a local presiding judge 
or collegial body of the judges themselves.

The result? There were dramatic differences in the 
quality of justice across the State. Wealthier commu-
nities could field better-resourced, more professional-
ly-run courts while smaller, poorer communities often 
operated with minimal court staff and judges having 
little legal assistance.

This said, in the last half of the 19th century, the 
Judiciary seemed to meet both the demands of New 
York’s public and private institutions and community 
expectations. Not surprisingly, then, over the next 
hundred or so years following the 1846 court system 
overhaul, few efforts were made to change fundamen-
tal court structures. Of these, perhaps only two were 
of any real substance: a further enlargement of the 
corps of Supreme Court justices, and the 1894 creation 
of the modern Appellate Division along with division 
of the State into four separate judicial departments.

First Steps at Modernizing 
Court Management

But by the mid-twentieth century, just after the 
end of World War II, life in New York had changed 
dramatically. The State, along with the rest of the 
country, was overtaken by a dramatic surge in litiga-
tion, often called the “mid-century law explosion.” 
The causes of this surge were many. They included a 
proliferation of motor vehicles along with the growing 
hazards of their operation. Another factor was the 
advent of the baby-boomer generation and an accom-
panying massive growth in population that enlarged 
cities and, in the process, spawned new forms of 
poverty and a soaring crime rate. Finally, in the early 
fifties, the public became much more rights-conscious 
and litigious than it had been in previous generations, 
in part because, helped by the GI bill, it was much 
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The First New York State Constitution of 1777. New York State Archives. New York 
(State). Secretary of State. First constitution of the State of New York, 1777. A1802-78.
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The New York Times, January 2, 1973. Copyright The New York Times.
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better educated, and in part because new technolo-
gies, especially television, exposed more people to a 
wider world.

As the courts and the legal system tried to cope 
with this flood of cases, they found themselves sty-
mied at nearly every turn. Their 19th century design—
each trial court accountable only to itself, with judges 
of widely varying capabilities, backgrounds, and 
training, and only limited staff assistance—simply 
was inadequate to meet a growing and increasingly 
complex caseload. And with the caseload increase 
came widespread court delay; often, litigants had to 
wait three or four years for a trial.

Although there was no immediate agreement 
among judges and lawyers as to how to address the 
caseload growth, there was one thing all readily 
agreed upon: fundamental changes were needed in 
the State’s court system. Thus was triggered a series of 
events that, over some twenty-five years, culminated 
in the creation of OCA.

The first event took place in 1953. In that year, 
Governor Dewey asked the Legislature to create a 
Temporary Commission on the Courts to undertake 
a thorough study of the State’s judicial system and 
recommend appropriate reforms. The Legislature 
promptly complied and created what became known 
as the Tweed Commission, after its chair, lawyer 
Harrison Tweed. Over the next five years, the Tweed 
Commission conducted extensive public and private 
hearings across the State at which judges, lawyers, 
and interested citizens aired their views on reform 
of the courts.

In 1955, while the Commission study was 
underway, the Legislature also created the Judicial 
Conference—a body of trial and appellate judges 
representing all areas of the State—along with the 
office of State Administrator of the Courts. While the 
Judicial Conference and the State Administrator were 
initially assigned only data-gathering and advisory 
functions, they fostered the first ongoing critical 
examination of court operations statewide. And the 
Judicial Conference also made it possible, for the first 
time, for judges from all over the court system to meet 
to discuss common problems and share information.

In 1958, as the fledgling Judicial Conference 
settled into place, the Tweed Commission issued its 
final report. This report proposed extensive structural 

consolidation of the courts, including a merger of the 
Court of Claims into Supreme Court, consolidation 
of Surrogate’s Court and Children’s Court (the prede-
cessor of today’s Family Court) into County Court, 
and consolidation of New York City’s many lower trial 
courts into a single citywide court.

Even more significant than these calls for 
structural change were the Commission’s recommen-
dations for change in how courts were administered. 
These recommendations reflected an emerging view 
that continuing to rely upon each court to manage 
its own individual affairs no longer served the public 
interest. In fact, the Commission proposed that 
full administrative supervision and control of all 
courts be lodged in the Judicial Conference and the 
four Appellate Divisions. In such fashion, powers 
traditionally exercised by individual trial courts, such 
as the fixing of court terms and assignment of judges 
to those terms, would belong to more centralized 
authority. The Tweed Commission also proposed an 
important new administrative tool: authority for the 
Appellate Divisions to transfer judges between courts 
to permit optimal use of available judicial manpower.

Largely for political reasons, however, the 
Commission’s recommendations were not adopted. 
Nonetheless, the same public pressure for court 
reform that had prompted the Commission’s creation 
continued unabated, stimulating further efforts to 
address the problems created by the State’s burgeoning 
caseloads. And so others, including the new Judicial 
Conference at the request of Governor Harriman, 
undertook to develop their own remedial proposals. 
In many respects, these proposals were the same as or 
similar to those of the Tweed Commission.

After several more years of study and debate, a 
comprehensive reform proposal was agreed upon. This 
proposal, which called for an entirely new Judiciary 
Article for the State Constitution, was passed by the 
Legislature at its 1960 and 1961 sessions and approved 
by the voters at the November 1961 general election. 
This new Article made major changes in the structure 
and administrative operation of the courts, effective 
September 1, 1962. Along with a departure from 
traditional reliance upon local autonomy in court 
management, the new Article included, for the first 
time, a mandate for a “unified” State court system.

History of Court Administration In New York
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In fact, this unified court system soon proved to 
be less a mandate than an aspiration. Following adop-
tion of the new Article, the courts were far from “uni-
fied.” There remained so many of them: eleven trial 
courts in all, along with methods of judicial selection 
and judicial terms of office that differed substantially. 
At the same time, court jurisdiction overlapped and 
procedures varied dramatically from court to court. 
Moreover, because individual localities continued 
to finance their courts, resource levels were far from 
consistent, and the number and professionalism of 
court staff differed dramatically from court to court. 
All of these features would soon come to be seen as 
major shortcomings.

Also soon to be seen as a shortcoming in the 
remodeled State court system was the fact that new 
Article VI set forth in its constitutional text all of 
the elements of New York’s Judiciary. In this respect, 
it was very different from Article III of the Federal 
Constitution, which enables the Federal court system.  
In relevant part, Article III employs but 30 words to 
provide the barest of mandates (“[t]he judicial power 
of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress 
may from time to time ordain and establish.”), leaving 
most of the federal court structure to be determined 
by Congress through legislative acts. Article VI of the 
1962 New York Constitution, by contrast, devoted 
thirty-seven constitutional sections and more than 
twenty thousand words—one-third of the whole 
Constitution—to elaboration of New York’s trial and 
appellate court structure and administration.

New York’s approach backed the State into a 
corner, in the process hobbling future court reform 
efforts. Because the voters had chosen to dictate 
virtually all elements of the State’s court design in new 
Article VI, including basic administrative structures, 
any future modification of those elements would 
require constitutional amendment—much more 
difficult and time-consuming than simple statutory 
change. Also, future legal disputes over the powers of 
court administrators would require decision by the 
courts as constitutional matters—making their resolu-
tion far more challenging and consequential.

What was the court design enshrined in the 
Constitution by the 1962 court reforms? New Article 
VI provided for eleven separate trial courts: (1) a 

History of Court Administration In New York

The New York Times, April 4, 1958. 
Copyright The New York Times.



J U D I C I A L  N O T I C E 	 •	 11

statewide Supreme Court with plenary jurisdiction 
over all civil and criminal cases; (2) a statewide 
Court of Claims to hear claims against the State; (3) 
a Surrogate’s Court in each county to supervise the 
administration of estates; (4) a Family Court in New 
York City and in each county outside the City to hear 
cases involving a wide range of issues bearing upon 
children and families; (5) a County Court in each 
county outside New York City to hear major criminal 
cases; (6) a New York City-wide civil court to hear 
civil cases seeking limited damages, small claims, and 
landlord and tenant matters in the City; (7) a New 
York City-wide criminal court to hear cases involving 
lesser crimes and conduct preliminary proceedings in 
felony cases; (8) a District Court that could be set up 
in any county or portion of a county to hear the same 
cases being heard in the New York City-wide courts; 
(9) City Courts in each of the State’s 61 cities outside 
New York City to hear the same cases being heard in 
District Court; and, lastly, (10) and (11) some 2,500 
Town and Village Justice Courts with the same juris-
diction as a City Court.

As for court administration, the new Article VI 
featured both central and regional elements. The five 
representatives of the appellate courts on the Judicial 
Conference—the Chief Judge of the Court of Appeals 
and the Presiding Justices of each of the four Appellate 
Divisions—were constituted as an Administrative 
Board. This Board was authorized to fix standards 
and administrative policies for statewide application 
to court operations. At the same time, the four 
Appellate Divisions were authorized to supervise the 
daily administration and operation of the trial courts 
within their respective judicial departments.

Just what this unprecedented grant of administra-
tive authority entailed was not clear. It was left to the 
Legislature and the newly created court administrative 
establishment to give it meaning through statute 
and court rule.

The most significant implementing step actually 
took place in 1961, before the voters even approved 
new Article VI. During the legislative session in 
that year, a Joint Legislative Committee on Court 
Reorganization was formed to propose revisions of 
the State’s Consolidated Laws in anticipation of the 
constitutional amendment.

History of Court Administration In New York

The New York Times, January 26, 1973. 
Copyright The New York Times.
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One revision that the Committee proposed 
was the addition of a new Article 7-A to the State’s 
Judiciary Law. Consistent with new Article VI of the 
Constitution, Article 7-A granted extensive super-
visory powers to each of the State’s four Appellate 
Divisions. These powers included all those that for-
merly were exercised by trial judges and nonjudicial 
court employees in their jurisdictions. The effect was 
to transfer to the Appellate Divisions all authority to 
fix trial court terms, to assign judges to those terms, 
and to appoint many nonjudicial court employees to 
their posts.

New Article VI itself gave the Appellate Divisions 
other substantial administrative powers. Probably 
the most important was authority to transfer trial 
judges temporarily from court to court. By exercise of 
this authority, a County Judge, for example, might be 
assigned to Supreme Court, to another County Court, 

to Family Court, to Surrogate’s Court, or even to the 
New York City Civil or Criminal Court. Judges of 
other courts were, with some variations, subject to an 
equally broad range of temporary assignments.

This was not entirely unprecedented. Temporary 
judicial assignments were permitted before 1962. But 
they could involve only Supreme Court justices, who 
could be shuffled between counties, and other New 
York City judges, who could be assigned to any of the 
City’s lower courts. Moreover, they were pretty rare. 
By contrast, the new constitutional transfer provisions 
exposed all trial judges everywhere to a wide range 
of possible assignments, and, because of the court 
system’s caseload plight during the sixties and seven-
ties, there were likely to be many such assignments. 
And, in fact, there were, particularly in New York City. 
In order to cope with calendar demands in Supreme 
Court, assignment of judges of the City’s Civil and 
Criminal Courts to serve in Supreme Court parts, 
many for extended periods of time, became routine.

The importance of having an expanded tem-
porary assignment authority became even clearer a 
decade later, when the Legislature enacted the 1973 
Emergency Dangerous Drug Control Act—what most 
people know as the Rockefeller Drug Law. Under that 
law, which was an effort to combat growth of illicit 
drugs with stiffer penalties for drug offenders, the 
corps of Court of Claims judges was substantially 
enlarged. The new judges would not preside in the 
Court of Claims, however, and hear claims against the 
State. Rather, through use of the Constitution’s tem-
porary assignment authority, they would be assigned 
to Supreme Court immediately upon attaining office 
and there preside over many of the greater number of 
criminal trials authorities expected under the more 
severe drug laws.

For all intents and purposes, what were called 
temporary assignments ended up being of indefinite 
duration and, in many instances, became permanent. 
They were necessary largely because Article VI 
imposed a cap on the number of Supreme Court jus-
tices that the Legislature could create; and it appeared 
evident that that cap was nowhere near high enough 
to allow for creation of such number of justices as 
would be required to meet the volume of new prose-
cutions under the Rockefeller Drug Law. The number 
of Court of Claims judges was not limited by a cap, 

History of Court Administration In New York

Hon. Charles D. Breitel during his 
time as an Appellate Division Justice. 

Courtesy of Google Arts & Culture.
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however. Any number of these judges could be created 
and, through generous use of the available temporary 
assignment authority, they could be assigned to func-
tion as Supreme Court justices.

Not unexpectedly, criminal defendants prose-
cuted under the Rockefeller Drug Law before Court of 
Claims judges on temporary assignment to Supreme 
Court challenged the legality of those assignments. 
The Court of Appeals rejected these challenges, how-
ever, effectively sanctioning temporary assignments 
of indeterminate duration. The result: To this day, the 
number of Court of Claims judgeships far exceeds the 
number of judges who actually serve on the Court of 
Claims. Indeed, nearly three-quarters of the Court’s 
judges never see the inside of a Court of Claims court-
room, instead devoting all of their nine-year terms 
to presiding in Supreme Court over criminal and, 
occasionally, civil cases. And this continues to be true 
even though the wave of Rockefeller prosecutions has 
long since abated.

Although heralded for its vital improvements, 
it quickly became clear that the 1962 reforms were 
no panacea for the courts’ continuing plague of 
calendar congestion. In fact, as the 1960s moved on, 
and despite major State initiatives to revamp civil, 

criminal, and Family procedural laws to expedite case 
processing, it grew increasingly apparent that, regard-
less of public expectations, the courts’ new system of 
regional administration, coupled with a traditional 
reliance upon local funding for the Judiciary, would 
not produce the kind of efficiencies needed to meet an 
escalating caseload.

The Court Reforms of the 1970s

No surprise, then, that as the 1970s arrived, there 
was resurgent interest in court reform. Legislative 
and executive panels, along with good-government 
groups, again turned close attention to the Judiciary 
and unveiled new proposals for improvement. While 
these proposals varied widely, there often was a 
common thread. Showing a general dissatisfaction 
with continuing reliance upon Appellate Division 
management of the trial courts, many proposals called 
for a change to truly centralized court administration 
under a single constitutional officer. Other issues, 
including court funding, selection and disciplining of 
judges, and streamlining the trial court structure, were 
also becoming frequent topics of discussion.

Hon. Richard J. Bartlett testifying in Albany, 1975. He served as Chief Administrative Judge 
and implemented a variety of court reforms. Courtesy of The New York Times.
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The Daily News, October 30, 1975. Copyright The Daily News.
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In 1974, uncertain whether the new court reform 
debate would produce any consensus for change, 
Chief Judge Charles Breitel persuaded the four 
Appellate Divisions to delegate a significant measure 
of their court management authority to the State 
Administrator, Supreme Court Justice Richard Bartlett. 
Before then, State Administrators had discharged only 
advisory functions. Judge Bartlett, however, was given 
authority to fix terms of court, to assign judges to 
them, and to make temporary assignments of judges.

In a related move, that administrative dele-
gation also breathed new life into OCA. In fact, 
there had been a statutory provision authorizing 
OCA dating back to the 1950s. That provision put 
OCA (which most people then referred to as the 
Judicial Conference) under the direction of the State 
Administrator and empowered it to perform many of 
the State Administrator’s tasks. But because those tasks 
were essentially ministerial and limited to performing 
data-gathering functions, OCA had never played 
much of a role in day-to-day court management.

The 1974 informal administrative centralization 
of New York’s court management authority was 
operational for four years. During this period, many 
changes were made, not the least significant of which 
was that even more inter-court temporary judicial 
assignments were ordered—with the result being a de 
facto merger of the New York City-based courts. Even 
in the wake of the Rockefeller Drug Law and extensive 
deployment of Court of Claims judges as acting 
Supreme Court justices, the City’s Supreme Court was 
still very much in need of additional judicial help.

During the four-year run of the Breitel-to-Bartlett 
delegation, two momentous events took place. In late 
summer in 1976, at an Extraordinary Session of the 
Legislature called by Governor Carey, a measure was 
approved providing for full State financing of New 
York’s court system, except for its Town and Village 
Justice courts. As a result of this measure, known as 
the Unified Court Budget Act or “State Takeover,” 
judges and staff of all the major trial courts became 
State employees.

A major catalyst for the State Takeover was the 
mid-1970s financial crisis that overwhelmed localities 
in New York, and especially New York City. When it 
became evident that the Federal government would 
not be coming to the City’s aid (as memorialized in 

the iconic 1975 New York Daily News headline “Ford to 
City: Drop Dead”), State assumption of court funding 
responsibility became inevitable.

Adoption of the Unified Court Budget Act set the 
stage for an even more momentous development. At 
the same 1976 Extraordinary Session, the Legislature 
also gave first passage to a constitutional amendment 
effectuating three significant court reforms. These 
were: merit selection and gubernatorial appointment 
of judges of the State’s highest court, the Court of 
Appeals; a streamlined process for disciplining errant 
judges; and a major overhaul of the way courts were 
administered, divesting the Appellate Divisions of 
their regional responsibilities for superintending 
court operations and substituting a fully centralized 
system under the aegis of the Chief Judge and a 
Chief Administrator of the Courts appointed by 
the Chief Judge. This constitutional amendment 
was given second passage during the ensuing 1977 
legislative session and, after approval by the State’s 
voters at the following general election, took effect on 
April 1, 1978.

In enacting the Unified Court Budget Act, the 
Legislature recognized that, in a time of tight budgets 
and greater demands for court services, the costs of 
supporting a modern court system had become too 
great for many localities to bear; and that, even while 
ensuring consistency in court operations across the 
State, a State Takeover could in time generate real 
economies for the taxpayer. The Act also produced 
other dividends. It made court managers responsible 
for preparing a single budget for the entire court sys-
tem. As a result, they saw their clout with local judges 
and court personnel greatly increased, along with 
their ability to ensure coordination in deployment of 
the Judiciary’s resources to meet court needs.

While the Unified Court Budget Act was effective 
in 1977, and court administration was centralized 
the following year, the transition to this new system 
of court management took some time and was not 
without difficulty. Almost immediately, the admin-
istrative efforts of the Chief Judge, the new Chief 
Administrative Judge, and OCA faced considerable 
resistance. Many judges appeared to resent what they 
saw as a surrender of control they had long exercised 
to a new cadre of Albany bureaucrats. This resentment 
was manifest in occasional failures to cooperate with 

History of Court Administration In New York
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the new team of court administrators. Similarly, 
members of the bar pushed back, in part out of loyalty 
to their local judges and in part out of fear that outside 
administrators would now be telling them how to 
practice law. Finally, there was considerable disap-
pointment across a broad swath of court employees, 
primarily those in New York City, who expected that 
in becoming State employees they would immediately 
get big pay raises—raises that were not forthcoming.

Ultimately, all this collective resentment spilled 
over into the Legislature, where court administration 
and the Judiciary faced occasional hostility. Funding, 
procedural reforms, and statutory change to harmonize 
the law with the new court administrative arrangement 
all suddenly became very elusive. Publicly, among 
legislators, there was much criticism of the Judiciary 
and its management—and nearly all of it could be laid 
at the feet of disgruntled lawyers, judges, and court 
personnel who had the ears of their local legislators.

Also part of the fallout following adoption of the 
court reforms was a cascade of litigation challenging 
court administration’s use of its new authority. While 
OCA ultimately prevailed in most of this legislation—
which contested everything from the breadth of the 
Chief Judge’s authority to assign judges to the fairness 
of the title specifications adopted to cover all the new 
State court employees—it still took years to resolve 
and, during that time, it only exacerbated the prevail-
ing antagonisms.

By the mid-1980s, however, things began to 
change. Most of the foundational legal challenges 
were out of the way, and with both the passing of time 
and attrition in the ranks of older local officials and 
members of the bench and bar—and their replace-
ment by a younger generation having no experience 
with a locally-managed court system—much of the 
political rancor that marked the early post-court 
reform days began to abate.

And, when Sol Wachtler succeeded Lawrence 
Cooke as Chief Judge in 1985, the climate really 
improved. Chief Judge Wachtler and his Chief 
Administrator, Joseph Bellacosa, quickly proved to be 
very popular with legislators and the Governor. There 
was no surprise in this. Wachtler was an impressive 
Republican who was a darling of the Republican 
Senate of the mid-1980s. And Bellacosa was widely 
known to be a close friend and confidant of then-Gov-
ernor Mario Cuomo.

Accordingly, by the time Judith Kaye succeeded 
Wachtler as Chief Judge in 1993, centralized court 
management was well-established in New York. 
Essentially a formal codification of Chief Judge 
Breitel’s 1974 arrangement, it vested principal 
management authority over the trial courts in a 
Chief Administrator of the Courts, successor to the 
former position of State Administrator. The Chief 
Administrator would be appointed by the Chief 
Judge of the Court of Appeals, with the advice and 
consent of the Administrative Board, and would 
exercise such powers and duties as the Chief Judge 
might delegate to him or to her and any other powers 
and duties the Legislature might prescribe. The Chief 
Administrator also would enjoy the same authority 
to order the temporary assignment of trial court 
judges as the Appellate Divisions had once exercised. 
Discharge of the Chief Administrator’s authority 
would be subject to statewide standards and policies 
promulgated by the Chief Judge after approval by the 
Court of Appeals.

Although the late 1970s version of Article VI 
continued to be a highly detailed and specific charter, 
its basic grant of authority was somewhat vague and 
open-ended—just as had been the case with the 1962 
court reorganization. Much remained to be done by 
the Chief Judge and the Legislature before the scope 
of that authority could become clear. First, the Chief 
Judge made an extensive delegation of administra-
tive powers and duties to the Chief Administrator, 
effective on April 1, 1978. Among the many functions 
so delegated was responsibility for establishing the 
regular hours, terms, and parts of the trial courts and 
for assigning judges and justices to them. Second, 
the Legislature also moved to provide more precise 
definition of the varying responsibilities of the prin-
cipals in the new administrative hierarchy. It enacted 
new provisions for the Judiciary Law, to replace those 
which had been added in 1962. These new provisions, 
mostly set out in a new Article 7-A of the Judiciary 
Law, detailed the administrative functions of the 
Chief Judge and the Chief Administrator, along with 
those of the Administrative Board and the Judicial 
Conference, both of which had been retained as 
largely advisory bodies. In most respects, these statu-
tory provisions echoed the Chief Judge’s delegation to 
the Chief Administrator.
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Are Further Changes in Court 
Administration on the Horizon?

New York’s system of centralized court adminis-
tration has now been in place for over four decades. 
It has steered the courts through periodic caseload 
spikes; major threats to operational effectiveness 
posed by budget cuts and layoffs; and community and 
institutional disruptions following 9/11 and, most 
recently, the Coronavirus pandemic. And it has man-
aged to do this even while the character of the State’s 
caseload has changed significantly and budgetary 
resources have grown more limited.

Some believe, however, that further reform is 
needed before there can be truly effective manage-
ment of the State’s courts. Indeed, almost from the 
moment the court reforms of the late-1970s took 
effect, many court watchers have taken the position 
that, for any system of court administration to func-
tion well, it must be coupled with structural reform 
of the Judiciary—something that is variously called 
court merger, court restructuring, court unification, 
court simplification, or court consolidation. With all 
the major changes in the courts over the past 60 years, 
one feature has remained constant: New York’s eleven 
separate trial courts. This large number has greatly 
complicated court management. The jurisdiction of 
these trial courts overlaps; their judges can be elected 
or appointed depending upon the court; judicial terms 
can vary dramatically, from four years to six years to 
nine years to ten years to fourteen years; and even 
though liberal use is now made of cross-court judicial 
assignments, there are significant turf issues that can 
frustrate the making of these assignments and can 
hobble administrative efforts to allocate budgetary 
resources to courts most in need. Maybe not surpris-
ingly, then, court merger —the abolishing of many 
of the eleven courts and consolidation of their judges 
and resources into the State’s major trial court, the 
Supreme Court—is seen by many to be a logical next 
step to modernizing New York’s courts.

Accordingly, there have been many efforts, large 
and small, over the past four decades to give effect to 
merger. It requires a constitutional amendment, how-
ever, which as noted earlier is a difficult and time-con-
suming process. Absent a constitutional convention, 
something New Yorkers haven’t had in over fifty 

years—and which the voters recently rejected—a con-
stitutional amendment requires legislative approval, 
widespread publication, an intervening election of 
State legislators, a second legislative approval, and 
voter ratification on a statewide ballot. As history has 
repeatedly shown, this is a tough gauntlet to run.

Since 1978, and in spite of professed support for 
court merger by most of the Governors and all of the 
Chief Judges between then and now, strong support 
from good government groups and editorial boards 
across the State, and a dozen or more proposals 
introduced in the Legislature, no constitutional 
amendment to accomplish it has achieved more than 
first legislative passage. And that only happened one 
time, in 1986.

Long-time court watchers see many reasons for 
this continuing failure. Some lay the blame upon 
parochial interests within the Judiciary itself. Others 
point to the interests of those having programmatic 
objections. Still others feel that merger’s continuing 
failure can be attributed to public fears for its possible 
cost to the taxpayer.

Whatever the sources of opposition, court merger 
continues to be considered by many to be a quixotic 
challenge. But not by everyone. The State’s present 
Chief Judge appears undaunted by the challenge. 
In her more than six years in office, she has issued 
several strong calls for court merger. In doing so, she 
has rekindled interest in court reform among many 
inside and outside of government. In fact, her calls 
have been enough to prompt the Legislature to hold 
public hearings on court reform issues—something 
not seen in years—and to inspire the last Governor 
to issue his own court merger proposal. There is a 
strong likelihood, therefore, that, over the next several 
years, court merger will be the subject of much study 
and public debate across the State. This may very well 
produce further reform in the way New York adminis-
ters its courts.



Portrait of John Locke by Godfrey Kneller, oil painting on canvas, 1697. Courtesy of The State Hermitage Museum, St. Petersburg, Russia.
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THE RISE AND FALL OF NATURAL 
LAW IN NEW YORK

by Hon. Albert M. Rosenblatt

Intrigued by the phrase “natural law,” I have more than once scouted 
around trying to find out how the concept has been used and 
understood—a journey that can take a researcher back to ancient 

Greece and even earlier. Along the way, one encounters the biblical Paul, 
Thomas Aquinas, John Locke, and a good many others, all of whom 
used the term, which has meant different things to different people at 
different times.

The term contrasts with “positive law,” which Black’s Law Dictionary 
defines as “[a] system of law promulgated and implemented within a 
particular political community … as distinct from moral law. . . . Positive 
law typically consists of enacted law - the codes, statutes, and regulations 
that are applied and enforced in the courts.”1

As an example of positive law, we might imagine lawmakers (given a 
clean slate) deciding that a blue traffic light means stop and a yellow light, 
go. The choice of color has no moral basis. The lawmakers might have just 
as easily decided on orange and purple.

Compare this with statutes defining the degrees of homicide, in 
which the classifications abound in moral judgments. Plotting to kill 
someone is much more blameworthy, morally, than causing someone’s 
death by negligently using a knife.

There are many definitions of natural law, but just for grounding, 
the one from an older edition of Black’s Law Dictionary describes it as “a 
system of rules and principles for the guidance of human conduct which, 
independently of enacted law or of the systems peculiar to any one peo-
ple,” may be discovered by rational inquiry.2

“Natural law” has often included a theological dimension, as where 
Locke considered it “a universally obligatory moral law promulgated by 
the human reason as it reflects on God and His rights, on man’s relation 
to God and on the fundamental equality of all men as rational crea-
tures.”3 Others, without reference to divine endowment, see the term as 
embracing a generally agreed-upon set of moral tenets.

But things can get muddled, as people disagree on what is moral. 
Shockingly, we see that in a slaveholding society, some proslavery tracts 
invoked natural law to justify enslavement.4

In this essay I concentrate not on the various historical usages of 
natural law, but on a more modest goal: dealing with how the New York 
courts have employed the concept.

Hon. Albert M. Rosenblatt served as an 
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Appeals for seven years, from 2000-2007. 
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Pataki to the Court of Appeals, Judge 
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New York State Supreme Court; as a County 
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Early Cases

Some of the earliest reported natural law cases 
dealt with marriage and the family—a recurrent 
theme. In 1809, New York’s high court framed the 
parents’ obligation to maintain their children as 
decreed by the “law of nature.”5

Similarly, in the name of natural law, Chancellor 
Kent, in the early nineteenth century, condemned 
marriage between close relatives. He explained that 
the law of nature meant the rules of conduct pre-
scribed by the Creator.6

Other Applications of Natural Law

Some nineteenth century courts seem to have 
invoked natural law whenever it helped reach or jus-
tify a rightminded result. In an 1820 commercial case 
involving a promissory note, the New York Supreme 
Court of Judicature, quoting an English decision, said 
that “[i]t is undoubtedly true, that every man is, by 
the law of nature, bound to fulfill his engagements.”7 
Two years later, the court invoked natural law as 
an ingredient for the meeting of the minds in a 
contract case.8

In 1849, also in a contract case, the Court of 
Appeals invoked natural law to prohibit enforcement 
of a voluntary promise lacking in consideration.9

Given this elasticity, it is not surprising that in 
the early century, courts had also cited natural law 
to condemn usury, saying that “[u]sury is not only 

Title page of The Principles of Natural Law by 
J.J. Burlamaqui, translated by Mr. Nugent, 
1752. Courtesy of the University of Michigan.

Is Slavery Consistent with Natural Law? by James P. 
Holcomb, 1858. Courtesy of the Library of Congress.
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against the law of God, and the laws of the realm, but 
against the law of nature.”10

In that era, natural law continued as a yardstick 
even in landlord-tenant cases. In 1834, Chancellor 
Walworth said: “It appears to be a principle of natural 
law, that a tenant who rents a house or other tenement 
for a short period … should not be compelled to 
pay rent any longer than the tenement is capable of 
being used.”11

Three other applications are interesting, two 
minor and one significant. We might today explain 
self-defense by using words like “instinctive,” but in 
1848, New York’s intermediate appellate court—the 
Supreme Court, General Term—called it a part of the 
natural law.12

For centuries, we’ve believed it wrong for people 
to be judges in their own cases. We now use labels 
like conflict-of-interest and recusal, but that too, had 
earlier fallen under the rule of “natural law.”13

Antigone and Disobedience

The third deals with how individuals have related 
to their rulers. The question of obedience to the 
sovereign, in the face of an unconscionable command, 
takes us back to the ancients. In Antigone, King Creon 
decreed that no one—under pain of death—could give 
a proper burial to Polyneices, a proclaimed enemy of 
the state. His sister, Antigone, defied the decree and 

buried her brother, unable to bear the thought of his 
being left to the buzzards. Aristotle said her disobe-
dience of the King’s law was in keeping with natural 
law—which he called timeless:

Not of to-day or yesterday it is, 
But lives eternal: none can date its birth.14

That was over 2,000 years ago. The New York 
Supreme Court of Judicature said something much 
like that in 1841:

It is a mistake to suppose that a soldier is bound 
to do any act contrary to the law of nature, at the 
bidding of his prince. … Suppose a prince should 
command a soldier to commit adultery, incest or 
perjury; the prince goes beyond his constitutional 
power, and has no more right to expect obedience 
than a corporal who should summarily issue his 
warrant for the execution of a soldier.15

In the antebellum slavery era, New York courts 
drew on natural law in their antislavery decisions, 
saying that liberty is the natural condition, undone 
only by positive law.16

Antigone Sentenced to Death by Creon by Giuseppe Diotti, oil painting on 
canvas, 1845. Courtesy of the Carrara Academy, Bergamo, Italy.
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A marker in the road appeared in 1856, in People 
v. Toynbee, a liquor prohibition case that involved both 
due process and natural law. Arrested and convicted, 
the defendant pointed out that he had gotten his 
liquor supply lawfully, before the statute went into 
effect. The Act, he argued, violated his rights under 
the New York State Constitution, which protects 
against the denial of life, liberty, or property without 
due process of law. By depriving him of the benefit 
of his property and forcing him to destroy what he 
had legally owned, the Act stripped him of his lawful 
property interest.

He also made a natural law type argument, urging 
that the Act infringed on his “natural, fundamental 
and obvious rights and principles, which are not 
derived from nor defined by any written constitution 
or laws, but which are recognized by and constitute 
the bases of both.”17

 The appellate court agreed, and reversed his 
conviction, ruling that the terms “life,” “liberty,” 
“property,” and “due process of law,” as they were 
used, were “of vital consequence in giving [the Act] 
a construction.” The court went on to endow those 
terms with what sounded very much like natural law:

To be of any real value, [the phrases] must have 
a fixed, permanent signification—one that shall 
remain unchanged by circumstances, or time, 
or the caprice of those to whom the restraining 
words of the section may become offensive or 
troublesome.18

The Court of Appeals agreed: “To say … that ‘the 
law of the land,’ or ‘due process of law,’ may mean 
the very act of legislation which deprives the citizen 
of his rights, privileges or property, leads to a simple 
absurdity.”19 Notably, the Court appreciated that the 
case turned on whether the act in question was void, 
“as against the fundamental principles of liberty, and 
against common reason and natural rights.”20

The Toynbee case marked a bend in the road, 
after which the courts started talking more about due 
process and less about natural law. In 1918, Justice 
Oliver Wendell Holmes moved the ball further, in 
an influential article criticizing judges who invoked 

natural law. Holmes was irked by the notion that 
judges could proclaim a theme universally accepted, 
merely because they and their neighbors believed in 
it. It is unworthy of jurists, he said, “to be in that naïve 
state of mind that accepts what has been familiar and 
accepted by them and their neighbors as something 
that must be accepted by all men everywhere.”21

So what has been left of natural law in our deci-
sions? By and large, it has been limited to marriage 
and the family. In 1946, a Brooklyn judge invoked 

The Rise and Fall of Natural Law in New York

People v. McLeod, 1 Hill 377, 427 (N.Y. Sup. Ct. 1841). 
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natural law to expound his own conception of right 
and wrong, stating that:

The primary end of marriage by the law of nature 
is the propagation of children. It is the plan of 
nature and of nature’s God for the perpetuation 
of the human family. Each spouse has a right to 
expect that the other will accept the obligations 
as well as the privileges and rights of marriage. 
… [S]ometimes both spouses enter marriage 
intending not to have children. They use devices 
to prevent the birth of children. Most people know, 
but some apparently do not know, that these 
practices are contrary to the natural law.22

Under former Penal Law, Sec. 1142, it was a 
crime, the judge noted, to sell, lend or give away 
contraceptives.23

In 1952, the Court of Appeals cited natural law as 
a foundation for child rearing.24 As recently as 2020, 
a judge of the Court quoted that 1952 decision (albeit 
in dissent): “[T]he right of a parent, under natural law, 
to establish a home and bring up children is a funda-
mental one and beyond the reach of any court.”25

As for marriage, in 2009, Judge Ciparick of the 
Court of Appeals drew on earlier cases and referred 
to “[t]he natural law exception” in not recognizing 
marriages involving polygamy or incest.26

Times change. Judges commonly look beyond 
statutes or procedures that do not sit right. In today’s 
judicial universe the courts will often turn to the 
clauses of the state and federal constitutions, which 
provide that no person may be denied life, liberty, or 
property without due process of law. The phrase “due 
process” has appeared in New York decisions over 
4000 times in the first ten years of the twenty-first 
century, and over 6000 times in the decade after that 
(2010–2020), giving judges a more solid, constitu-
tionally grounded, and less amorphous platform than 
“natural law.” Contrastingly, New York courts have 
cited natural law less than a dozen times over the last 
20 years. And so the phrase has faded in current juris-
prudence, but many of its components appear in other 
forms, and likely will, for a long time to come.

The Rise and Fall of Natural Law in New York
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THE DEVELOPMENT OF
NEW YORK’S FAMILY COURT

by Prof. Merril Sobie

In 1782, Alexander Hamilton, commencing his post-Revolutionary 
War legal career, drafted a manuscript entitled “Practical Proceedings 
in the Supreme Court of the State of New York.” Hamilton practiced 

law for several decades thereafter, but never published the manuscript, 
although the volume was periodically updated and probably shared with 
the then-small band of New York lawyers. A 1798 edition, possessed by 
the New York City Bar Association, was finally published by the New York 
Law Journal in 2004.1

Beyond its historical value, Hamilton’s manuscript reveals just how 
several aspects of the New York courts have changed little in the interven-
ing two-and-a-half centuries. The New York Supreme Court, circa 1782, 
was remarkably similar to the contemporary Supreme Court. Then, as 
now, the statewide court was endowed with general trial jurisdiction; pro-
ceedings encompassed, among other things, property, contract, and tort 
disputes. Jurisdiction as well as procedural rules have largely remained 
stable over a course spanning more than two centuries. Astonishingly, 
many of Hamilton’s guidelines remain valid today. If a contemporary 
attorney applied a specific “Practical Proceedings” guideline, the odds are 
that it would prove useful.

The Family Court—the topic of this paper—simply did not exist in 
1782. Of greater significance, the causes of action which collectively com-
prise the court’s jurisdiction were then unknown. Juvenile delinquency, 
child protective proceedings, status offenses, adoption, and domestic 
violence proceedings were established sequentially in eras that followed. 
The only significant family law topic that did exist, divorce, was exceed-
ingly restrictive, while paternity jurisdiction was vested, at the time, in 
the criminal courts (an indication of how society viewed illicit relation-
ships). Unlike historic legal actions, such as property law, inherently 
social-oriented family proceedings have mutated, changing continually 
and quickly. Supreme Court may indeed be viewed as a rock of stability. 
Family Court is for good reason quite the opposite: an unstable tribunal, 
which ceaselessly progresses to reflect ever shifting societal norms. This 
article provides an overview of the court’s historical development.
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The Modern New York Family Court

The present-day Family Court is enshrined in 
New York’s Constitution,2 its contemporary jurisdic-
tion includes civil and quasi-criminal cases that affect 
families and society. Crimes committed by persons 
under the age of eighteen (juvenile delinquency), 
domestic violence cases which involve persons who 
have an “intimate relationship” (married or unmar-
ried, sexual or non-sexual), and children who are 
accused of non-criminal prohibited conduct (such 
as truancy) comprise the quasi-criminal docket. The 
civil component encompasses child support, spousal 
support, child custody, child protective actions 
(child neglect or abuse and termination of parental 
rights), adoption, and the determination of legal and 
biological parenthood (paternity, maternity, surro-
gacy, and artificial reproductive technology). Several 
jurisdictional grants are compounded by concurrent 
jurisdiction, i.e., jurisdiction shared by more than 
one court; examples include child custody, adoption, 
surrogacy, and domestic violence.

Unlike virtually every other American Family 
Court, the New York Family Court has not been 
granted jurisdiction to determine divorce, although 
several aspects, such as custody, may be litigated 
in Family Court. The historical roots of each type 
of proceeding are, as will be explained, deep and 
frequently complex.

The Beginnings: The 1824 Juvenile 
Delinquency Law

The initial Family Court predecessor statute was 
an 1824 law which established the concept and name 
“juvenile delinquency:”

[T]he managers of the [Society for the 
Reformation of Juvenile Delinquents] . . . shall 
receive and take in the house of refuge, established 
by them in the City of New York, all such children 
as shall be convicted of criminal offenses, in 
any city or county of this state, and as may in 
the judgment of the court, before whom any 
such offender shall be tried, be deemed proper 
objects . . . .3

The initial discretionary commitment power 
became mandatory through an 1846 statute providing 
that the courts “shall sentence to such house of refuge 
every male under the age of eighteen years, and every 
female under the age of seventeen years, who shall be 
convicted before such court of any felony.”4

The original statute’s scope is unmatched to this 
day. The maximum jurisdictional age was 18 (for 
boys), an achievement later reduced to age 16 until 
finally restored in 2018. The statute applied to every 
felony conviction, including murder and other violent 
felonies (as contrasted to recent “raise the age” legisla-

New York’s first Children’s Court part in Manhattan, c. 1902. Courtesy of the author.
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tion). Although children under the age of 14 had been 
largely protected from conviction by the common law 
infancy presumption, the complete 1846 separation 
of every child who had allegedly committed a serious 
crime from the adult justice system had no precedent.5 
Jurisdiction remained in the criminal courts; it would 
be a century before the advent of a separate children’s 
or family court.

Interestingly, another precedent inaugurated by 
the 1824 legislation mandated that children, unlike 
adults, be sentenced exclusively to a private non-profit 
agency. The Society for the Reformation of Juvenile 
Delinquents, which operated houses of refuge, 
became the granddaddy childcare agency (although 
the independent Society was largely state funded). 
The principle of private agency care was subsequently 
expanded to encompass neglected and abandoned 
children and remains rooted in modern children’s 
law. Today a consortium of private and public agencies 
co-exists. A delinquent youngster may be placed in 
a private residential facility. Neglected children are 
frequently placed with private religious or secular 
institutions. The unique and somewhat awkward 
inter-relationship between governmental and private 
agencies is woven into the Family Court fabric.

The Civil-War-Era Child Saver Movement

The next development on the path to a Family 
Court was the progressive “child saver” movement, 
which originated and flourished in the aftermath of 
the Civil War. In 1865, the Legislature enacted the 
“disorderly child” act,6 a direct predecessor of contem-
porary Person in Need of Supervision proceedings.7 
The Act required a court, upon parental petition, to 
commit a “disorderly child” to a House of Refuge, 
forging a strong link between delinquent and status 
offense youngsters; the link was not severed until the 
late twentieth century.

Of greater significance, in 1877 the Legislature 
enacted a comprehensive Act for Protecting Children, 
a measure which may be fairly characterized as 
the initial child protective law.8 The lengthy list of 
proscribed conduct by minors included begging, the 
lack of proper guardianship, or having a “vicious” or 
incarcerated parent. Such supposedly egregious juve-
nile conduct or environment could result in the loss of 
parental custody. (Oddly, the action was predicated on 
the status of the child, or the child’s conduct; parental 
malfeasance or misfeasance was initially irrelevant.)

The Act for Protecting Children was enacted 
almost immediately following the state’s first adoption 
law.9 Accordingly, children could be permanently 
removed from dysfunctional families and quickly 
adopted by presumably “good” parents. The “child 

Children’s court in session, c. 1902. Library of Congress, Prints & Photographs Division, LC-B2-454-7.
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saver” legislation continued the unique private agency 
system of prosecution and childcare, largely through 
the 1875 authorization of societies for the prevention 
of cruelty to children10 and the burgeoning network of 
religious and secular childcare agencies. The foresee-
able result was an exponential growth of child related 
cases and the permanent separation of many children 
from their parents.

The child saver movement was unfortunately 
in part fueled by prejudice against immigrants. 
Immigration had surged in the late nineteenth 
century; most “saved” children were offspring of 
immigrant parents. In later generations, immigrant 
prejudice was replaced by racial prejudice.

Although the triad of “signature” causes of action, 
encompassing juvenile delinquency, child protective, 
and status offense proceedings, had been established 
by 1880, jurisdiction remained vested in the criminal 
courts. The criminal court’s increasing caseload bur-
den was manifest.

Challenges to Summary Proceedings

However, the burden was largely alleviated by 
the fact that the proceedings were deemed to be 
“summary.” In 1876, for instance, a New York County 
Supreme Court case held that “the courts of the state 
may, by virtue of their general powers, interfere for the 
protection and care of children . . . in which children 
shall be removed from their custodians and a mode 
provided over their summary disposition.”11 Hence, 
judges simply signed summary orders prepared by 
the private agencies, and procedural due process 
was non-existent. Hearings were brief and ad hoc. 
Appeals were precluded by statute, and once the child 
was committed there was no possibility of family 
reunification.

Litigation nevertheless ensued, grounded on the 
ancient writ of habeas corpus. Of several cases, two 
Court of Appeals decisions were particularly decisive.

The first case, People ex rel. Van Riper v. New York 
Catholic Protectory,12 involved a young girl who, while 
seeking her way home, had become lost in Union 
Square Park—understandable when confronting the 
multiple streets and avenues which radiate from the 
park. She solicited directions from a woman who then 
helpfully led her in the correct direction. However, 
the woman was apparently a prostitute, a seemingly 
irrelevant fact which the child could not have known. 
Because the child protective act stipulated unequivo-
cally that a child who was found in the company of a 
reputed prostitute could be arrested and committed, 
the woman’s benign assistance led to the arrest of the 
child. Following the youngster’s summary placement, 
her father filed a habeas petition. The upshot was 
a blistering intermediate appellate decision in the 
father’s favor,13 followed by the Court of Appeals 
decision holding conclusively that “it must appear that 
the child was abandoned and neglected by the fault 
of its parents, to justify taking it from their custody.”14 
Henceforth, actual parental malfeasance had to be 
proven to substantiate a placement (at least when a 
summary commitment was challenged).

A decade later, the statutory irreversible loss of 
custody was successfully challenged in the Court of 
Appeals case of Matter of Knowack.15 Four children 
had been placed summarily. Two years later, citing a 
common law equity doctrine, their parents brought 
suit for their return based on parental rehabilitation. 

The Development of New York’s Family Court 

Laws of the State of New York Passed at the 
One Hundred and Forty-Seventh Session of 
the Legislature, Chapter 686, establishing 

the Family Court, 1962. Retrieved from Google 
Books, courtesy of the University of California.
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The New York Times, December 4, 1904. Copyright The New York Times.
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Finding that the parents were indeed rehabilitated, 
the Court of Appeals ordered the children’s return: 
“It seems self[-]evident that public policy and every 
consideration of humanity demand the restoration of 
these children to parental control.”16 A loss of parental 
custody could therefore be challenged at any future 
time, a Family Court bedrock doctrine we now call 
“continuing jurisdiction.”

A Move Towards Specialized Courts

The “child saver” ferment, leading to the enact-
ment and expansion of novel child and parental “child 
saver” jurisdiction, was a national phenomenon; New 
York was far from unique in enacting child-protective 
laws. The next logical step was to cleave jurisdiction 
from the criminal tribunals and, to a lesser extent, 
the civil courts by establishing a “Juvenile Court” 
dedicated to youths. The inaugural Juvenile Court in 
Chicago in 1900 was quickly replicated.

But New York initially resisted. The state instead 
opted for “children’s court parts”—in essence, 
specialized criminal court parts—that were first man-
dated in 1903.

Finally, in 1922, New York established a statewide 
Children’s Court except in New York City, and in 
1924 enacted the virtually identical New York City 
Children’s Court Act (the reason for two similar acts 
remains a mystery, at least to this writer). In 1933, the 
Legislature established the New York City Domestic 
Relations Court, adding child custody and support 
jurisdiction, the initial (albeit tentative) step toward a 
Family Court.

Criticism of the limited Children’s Court 
jurisdiction emerged within one generation. As but 
one module of a highly fragmented court system, 
the children’s courts, with an increasing caseload, 
could not offer holistic remedies. For example, an 
unmarried woman with a child who resided with the 
child’s abusive father would confront the labyrinth of 
seeking an order of protection in the criminal court, 
a filiation order in the New York City Court of Special 
Sessions, and a child support and custody order in the 
Children’s Court—three separate lawsuits before three 
independent courts housed at different locations.

The Development of New York’s Family Court 

The New York Times, March 6, 1914. 
Copyright The New York Times.
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The Establishment of Family Court

In an influential report and book published 
in 1954, Walter Gellhorn, a Columbia Law School 
professor, cogently outlined the deficiencies and 
advocated for the establishment of a unified Family 
Court.17 The court was finally established by a 1961 
constitutional amendment, part of a comprehensive 
judicial realignment. The constitutional amendment 
authorized somewhat compromised jurisdiction, 
leaving divorce jurisdiction solely in the Supreme 
Court and, as noted earlier, granted the Family 
Court only concurrent jurisdiction over several other 
causes of action.

However, a contemporary judge or attorney 
would barely have recognized the Family Court in 
its formative years. Although children involved in 
juvenile delinquency and child protective cases were 
granted state paid representation, implementation was 
gradual. Indigent adults gained representation later.18 
Prosecutors were absent, a fact now unimaginable 
in a court served by county attorney offices or the 
New York City Law Department (judges or probation 
officers acted as de facto prosecutors). Proceedings con-
tinued to be largely summary. Trials were rare events, 
as one would expect in a lawyer-less court. Child 
protective jurisdiction was very limited; children were 
instead placed in foster care through largely unreg-
ulated “voluntary” public and private social agency 
agreements which were never judicially reviewed (the 
court lacked the necessary jurisdiction).

Evolution in Procedure and Doctrine

Procedurally, through an evolution spanning sev-
eral post-1962 decades, Family Court has matured to 
a tribunal which is very similar to its brethren courts, 
including the Supreme Court. Hamilton’s Practice 
Manual, totally alien to Family Court procedures in 
1970, is now at least partially applicable.

Given the underlying nature of family and chil-
dren’s law, the doctrinal principles have been equally 
revolutionary. Science and social science advances 
have profoundly shaped legal principles. For example, 
during the first half of the Family Court’s existence, 
genetic testing was unknown. Today, DNA testing is 
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The New York Times, April 11, 1922. 
Copyright The New York Times.
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a daily occurrence. Ergo, paternity determinations 
(and to a lesser extent maternity determinations) are 
mathematically definitive. The occasional inequitable 
result has been checked by the judicial development 
and codification of the equitable estoppel rule.19 Legal 
parenthood and biological parenthood, formerly 
synonymous (except in the case of adoption) are now 
distinguishable. Non-biological parties routinely seek 
legal parenthood. The decreasing number of marriages 
and concomitant increasing number of out-of-wedlock 
births have resulted in a Family Court case surge. The 
advent of artificial reproductive technology and surro-
gacy arrangements has engendered further changes.20

To cite one additional historical revolution 
(amongst many), in recent years the child protective 
laws have been modified virtually annually. In 1962, 
the protective caseload was minimal (placements were 
ostensibly “voluntary” and without judicial review); 
today child protection is the dominant caseload. 
Permanency hearings, kinship foster care, the rights 
of the non-respondent parent (the parent not charged 
with abuse or neglect), the independent rights of the 
child (unheard until recent years), and individualistic 
disposition and post-disposition remedies have 
proliferated.

The avalanche of procedural and substantive 
reforms, which converted the era of virtual summary 
determinations in the absence of counsel into a truly 
adversarial system, in itself required a huge resource 
increase. Adding new causes of action and hearings, 
such as permanency, as well as post-dispositional 
remedies, such as the sealing and expungement of 
records, exacerbated the resource problem. Increasing 
complexities in determining more historic proceed-
ings also contributed; for example, determining child 
support is today far more detailed and complicated.

Growth Outpacing Resources, and the 
Judicial Response

Family Court resources have expanded, but at a 
rate far below the need. The number of judgeships has 
increased incrementally,21 while the sheer number 
of actions and the maturing procedural due process 
requirements has increased exponentially.

One aspect of an independent children’s or family 
court has been increasing judicial gender equality 
or, more accurately, less gender inequality. From the 

commencement of a new court for families in the 
early twentieth century, women judges were viewed as 
acceptable in light of the court’s unique jurisdiction—
as were, eventually, women of color. In the mid-1930s, 
the first female judge in New York, Justine Wise 
Polier, was appointed to the New York City Children’s 
Court (another pioneer, Anna Kross, had earlier been 
appointed as a criminal court magistrate). New York 
City’s Domestic Relations Court was home to Jane 
M. Bolin, who became the country’s first African 
American woman judge in 1939. And in 1967, Judge 
Nanette Dembitz was appointed to the Family Court 
bench, where she pioneered modern approaches to 
child custody determinations and adoption. By 1970, 
seven of the Family Court’s complement of 36 judges, 
including the Administrative Judge, were women. 
On the other hand, in 1970 only two of the Supreme 
Court justices in the First Department were women.

A large part of the resource deficiency has been 
met through the growth of non-judge adjudicators. In 
1962, every petition or complaint was assigned to a 
judge or judicial part (as in the predecessor tribunals). 
That was modified in 1978 when, through a largely 
federal funded program and mandate, the position 
of “Hearing Examiner” was established to adjudicate 
most child support cases (the title was subsequently 
changed to “Support Magistrate”).22 The non-judge 
component was further expanded through the 
increasing employment of referees, commonly referred 
to as “court attorney referee” pursuant to CPLR 
Article 43, who preside over mainly child custody 
and permanency hearings. Further augmentation was 
achieved through the appointment of retired judges 
as judicial hearing officers. By the turn of the twen-
ty-first century, a large majority of the New York City 
caseload was assigned to the “new” adjudicators, and a 
significant number of cases in the rest of the state were 
similarly processed—quite a leap from the original 
“judge only” paradigm.

Another innovation worth noting is the estab-
lishment of multi-court integrated parts. Examples 
include the integrated domestic violence parts, and 
the more recent adolescent offender juvenile parts 
(part of “raise the age” legislation). Integrated parts 
resolve jurisdictional problems which are inherent in 
New York’s still-fragmented judicial system.23 Holistic 
determinations to meet the multiple needs of a spe-
cific family are now frequently possible.
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The twenty-first century has already brought 
important new initiatives. One is the development of 
ameliorative alternatives to formerly strict adversarial 
litigation. Mediation is one alternative which is 
gaining acceptance throughout the case spectrum. 
An as yet unheralded reform of “raise the age” has 
been expanded diversion or “adjustment” provisions 
designed to avoid the formal prosecution of most 
misdemeanor and non-violent felony cases.24 The rec-
ognition of parenthood when couples conceive a child 
through agreement regardless of biological ties is one 
additional example of a legal rule intended to address 
changing family concepts.25 These and other trends are 
likely to mature in the near future. Additional societal 
family needs will undoubtedly be addressed well into 
this century, although identifying those norms would 
be an exercise in sheer speculation.

Conclusion: How Far We’ve Come

In conclusion, Family Court developed over 
the course of many generations. Reactive to ever 
changing and accelerating societal social needs, the 
court has evolved continuously and rapidly. One 
overarching fact is that the evolution will continue in 
future decades.

Alexander Hamilton’s Practice Manual proves that 
the New York Supreme Court remains stable, evolving 
at a glacial pace as a tribunal imbedded in centuries 
of largely common law causes of action. Family Court 
jurisdiction and procedure, inherently based on 
societal developments, is by necessity a very different 
institution. A Family Court practice manual is likely 
to become outdated not long after the ink has dried. 
Viewed historically, the court has adapted well, and 
will in all probability continue to progress successfully 
into the largely unforeseeable Family Law future.
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THE APPELLATE TERM: 
A CHERISHED KNOWN 
“UNKNOWN” COURT

by Clara Flebus

Introduction

Most litigators in New York State have heard of the Appellate 
Term. Far fewer, however, are actually knowledgeable about 
the court’s jurisdiction and operations. The general lack of 

familiarity with the court is due, in part, to its limited presence “down-
state” in only the First and Second Departments, where it hears appeals 
from decisions rendered by a variety of lower local courts that are spread 
over twelve counties and serve urban, suburban, and rural environments. 
The Appellate Term is frequently referred to as the “people’s” appellate 
court, because the type of disputes that fall within the court’s peculiar 
subject matter jurisdiction are relatable to one’s everyday life; appro-
priately, the court is mindful of the limitations encountered by pro se 
litigants and affords helpful guidance through the process of submitting 
an appeal. The bench consists of Supreme Court justices, many of whom, 
while sitting on the Appellate Term, continue to try cases—a role that 
one former Appellate Term Presiding Justice calls the “the best of both 
worlds,” increasing the judges’ effectiveness as both trial judges and 
appellate judges.1

Establishment of the Appellate Term and Jurisdiction

The Appellate Terms in the First Department and Second Department 
are completely separate courts. Their genesis can be traced back to the 
New York Constitution of 1894, which established an Appellate Division 
of the Supreme Court in each of the four Departments.2 That Constitution 
also provided in Article VI, section 5, that the Appellate Division would 
hear appeals from certain lower courts:

Appeals from inferior and local courts now heard in the Court of 
Common Pleas for the City and County of New York and the Superior 
Court of Buffalo, shall be heard in the Supreme Court in such manner 
and by such Justice or Justices as the Appellate Divisions in the respec-
tive departments which include New York and Buffalo shall direct, 
unless otherwise provided by the Legislature.3
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Shortly thereafter, the New York Legislature 
enacted section 1344 of the Code of Civil Procedure 
in 1895, which created the appellate terms by 
providing that:

Appeals from judgments or orders of the 
Municipal Court of the city of New York or from 
judgments or orders of the City Court of the city 
of New York may be heard either by the Appellate 
Division of the Supreme Court or by not less than 
three justices of the Supreme Court in each of the 
First and Second judicial departments, who shall 
be designated for that purpose by the justices of 
the Appellate Division sitting in said departments 
and who shall be known as the Appellate Term 
of the Supreme Court in the First and Second 
Departments, respectively.4

The first decisions rendered by the Appellate 
Term, First Department are dated as early as 1896.5 
Initially, the Appellate Division would assign three 
justices from the Supreme Court to sit on the appellate 
terms “from month to month.”6 After two decades, 
the consensus was that the appellate terms had func-
tioned well and were considered a “fixed institution.”7 
A 1922 report to the New York Legislature noted that 
“[t]hese tribunals are in largest measure the only 
appellate tribunal known to the majority of the resi-
dents of the Greater City of New York.”8

Given the appellate terms’ growing success, the 
Fifth New York State Constitution, which became 
effective in 1939, gave the respective Appellate 

Article VI, Sec. 5 of New York State Constitution (1894). 
Courtesy of New York State Archives, NYSA_A1807-78.
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Divisions authority to establish an appellate term in 
Article VI, section 3:

The appellate divisions in the first and second 
departments shall severally have the power 
to establish an appellate term of the supreme 
court to be held in and for its department, to be 
constituted by no less than three no more than five 
justices of the supreme court, who shall be desig-
nated from time to time by such appellate division 
and shall be residents of the department.9

Pursuant to this constitutional provision, the 
appellate terms were authorized in the First and 
Second Departments by their respective Appellate 
Divisions. Notably, the Appellate Divisions in the 
Third and Fourth Departments chose not to create 
appellate terms.

Today, the New York State Constitution provides 
in Article 6, section 8(a), that:

The appellate division of the supreme court 
in each judicial department may establish an 
appellate term in and for such department or in 
and for a judicial district or districts or in and 
for a county or counties within such department. 
Such an appellate term shall be composed of not 
less than three nor more than five justices of the 
supreme court….

The Appellate Term in the First Department 
hears appeals from the New York City Civil Court 
and Criminal Court in New York County (1st Judicial 
District) and Bronx County (12th Judicial District).10 
The rules of practice before this court are found in 
22 N.Y.C.R.R. § 640 et seq. (Rules for the Appellate 
Term, First Department). There is no automatic right 
to appeal the Appellate Term’s determinations. In 
criminal cases, an aggrieved party must seek leave 

Article VI, Sec. 3 of New York State’s Constitution 
(1939), providing the authority of the Appellate 
Divisions to establish Appellate Terms. Courtesy 

of the Historical Society of the New York Courts.

Section 1344 of the Code of Civil Procedure, 
which created the Appellate Terms. Originally 

published in Analyzed New York Decisions and 
Citations Vol. 7 by Charles Ray Kreidler, 1922.
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to appeal to the Court of Appeals. In civil cases, 
the aggrieved party must seek permission to appeal 
from the Appellate Term, or if it is denied, from the 
Appellate Division.11

In January 1968, the Appellate Division, Second 
Department divided its Appellate Term into two 
courts. Currently, one court covers the 2nd, 11th 
and 13th Judicial Districts, which consist of Kings, 
Queens, and Richmond Counties.12 This court hears 
appeals from Civil and Criminal Courts in those 
counties, all of which are part of New York City.13 
The other Appellate Term in the Second Department 
serves the 9th and 10th Judicial Districts, encompass-
ing Nassau, Suffolk, Westchester, Rockland, Orange, 
Putnam, and Dutchess Counties.14 It hears appeals 
from City and Justice Courts located in those judicial 
districts, and from District Courts in Nassau and 
Suffolk Counties.15 Additionally, it determines civil 
appeals from County Courts in its districts, except 
for Sex Offender Registration Act cases. Practice 
before both courts is governed by the Rules for the 
Appellate Term, Second Department, as codified in 22 
N.Y.C.R.R. Parts 730 and 731.16

Each of the Appellate Term benches in the First 
and Second Departments consists of five Supreme 
Court justices appointed by the Chief Administrative 
Judge of the State of New York with the approval of the 
Presiding Justice of the respective Appellate Division.17 
More specifically, the two Appellate Term courts in the 
Second Department have separate 5-judge benches 
and separate Presiding Justices, but share one Chief 
Clerk of the Court and a common non-judicial staff.18 
The Appellate Term in the First Department has its 
own Presiding Justice, law department, and admin-
istrative staff. In each Appellate Term, Justices sit in 
panels of three; two are sufficient for a quorum, and 
two justices must concur for a decision.19 The justices 
must reside in the territory of the jurisdictions of the 
court over which they preside.

Readers may be pleasantly surprised to learn that 
many prominent jurists deeply respected by bench 
and bar sat on the Appellate Term. A 1973 report 
of the Temporary Commission on the State Court 
System states that “service in the appellate term has 
included the assignments of such great justices and 
public servants” as Benjamin N. Cardozo, future Judge 
of the New York Court of Appeals and United States 
Supreme Court; Irving Lehman, future Judge of the 

New York Court of Appeals; and Robert F. Wagner, 
future United States Senator.20

Appeals and Case Types

Similar to the Appellate Division, the Appellate 
Term reviews both questions of law and fact,21 as 
well as the exercise of discretion by the court below.22 
The bulk of the appeals in civil matters arise in the 
context of commercial and residential landlord-tenant 
litigation, first-party no-fault benefits cases, and small 
claims. Previously, the civil jurisdiction monetary 
limit in New York City lower courts, other than in 
landlord-tenant cases and with respect to counter-
claims, was $25,000. In this regard, New York City 
voters recently approved a ballot proposal to increase 
the monetary cap of the Civil Court to $50,000.23 The 
measure went into effect on January 1, 2022. This 
change is poised to increase the number of filings in 
New York City Civil Court, and most likely the num-
ber of appeals filed in the Appellate Terms that cover 
the city’s five counties, too.

Furthermore, the Civil Court has jurisdiction in 
matters transferred from the Supreme Court pursuant 
to CPLR § 325(d), even where the amount of damages 
sought exceeds the cap. Appeals in those cases will be 
heard in the Appellate Terms. Generally, in civil cases, 
appeals are taken at various stages of litigation in the 
lower courts, provided that an order or judgment was 
entered and a notice of appeal was timely filed. In 
criminal matters, which include misdemeanors and 
violations, most appeals involve the sufficiency of an 
accusatory instrument, a plea, or a verdict. In general, 
a judgment of conviction must be rendered before a 
defendant can take an appeal, and the People cannot 
appeal a verdict of acquittal.24

In addition to appeals, the court reviews a sub-
stantial number of applications seeking, pursuant to 
CPLR § 5704(b), to vacate or modify an ex parte order 
granted by a lower court or the grant of an ex parte 
order refused by the court below. Most of these appli-
cations are emergency in nature and require imme-
diate disposition. For example, if a Civil Court judge 
declines to sign an order to show cause containing a 
stay of eviction, an aggrieved tenant can apply to the 
Appellate Term, pursuant to CPLR § 5704(b). If the 
application is granted, the Appellate Term will issue 
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an order making the order to show cause returnable in 
Civil Court.

Importance of Appellate Term 
Jurisprudence

Former New York County Supreme Court Chief 
Clerk John F. Werner, whose over fifty-year-long 
career in the court system includes serving as Chief 
Court Attorney (1978–1983) and Chief Clerk of the 
Appellate Term, First Department (1983–1989), 
explains that the court’s jurisprudence came to 
the forefront in the ‘70s and ‘80s, after New York 
City enacted its rent stabilization laws in 1969, and 
litigation involving “controlled” apartments became 
increasingly contentious. From his special vantage 
point in the Appellate Term, he recalls the emergence 
of new claims and defenses in landlord-tenant law. 

For example, he remembers that the court recognized 
in the ‘70s the defense of violation of the implied 
warranty of habitability in nonpayment proceeding. 
The right to sublet rent-stabilized apartments was 
first recognized in the ‘80s, as were succession rights 
to rent-controlled and rent-stabilized apartments. 
Litigation over succession rights resulted in a 
broadening of the definition of “family” to include 
“non-traditional” families with all the additional 
“family rights” that have been subsequently created. 
Disputes over “primary residence” as a prerequisite 
to remaining in occupancy of rent-controlled and 
rent-stabilized apartments became prevalent. Later on, 
the enactment of the NYC Loft Law generated a large 
number of cases. And more litigation is to be expected 
in the future over the interpretation and application 
of the recently enacted Housing Stability and Tenant 
Protection Act of 2019.25

The Temporary Commission on the New York State Courts 
documented the caseloads and caseflows of the Appellate Terms 

in its 1973 report. Courtesy of the New York State Library.
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In remarking upon the nature, scope, and 
significance of Appellate Term jurisprudence, Mr. 
Werner said:

Just as Small Claims Court, Housing Court, 
Civil Court, Summons Parts and the Criminal 
Court are inextricably intertwined with the social 
dynamic of our City, so too is the Appellate Term 
to which appeals from all of those trial courts are 
taken. Few courts have such an important, direct 
impact on the lives of so many of our citizens as 
do all of these trial courts of limited jurisdiction 
and as does the Appellate Term which is generally 
a court of “last appellate resort” in appeals from 
those trial courts. Continuity and predictability 
are essential to promoting the rule of law, and 
the Appellate Term, with its experienced judges 
and staff, has a very long, impressive tradition of 
providing exactly that: continuity and predictabil-
ity in maintaining the rule of law in our City.26

Significantly, the Appellate Term continues to 
play a critical role in establishing important juris-
prudence in criminal matters. The New York Court 
of Appeals recently affirmed the Appellate Term, 

First Department’s determination in People v. Torres 
on a prima facie challenge to the constitutionality of 
Administrative Code of the City of New York § 19-190, 
known as the “Right of Way Law.”27 The City enacted 
the administrative statute in 2014 as a component of 
its “Vision Zero” initiative to reduce pedestrian inju-
ries and fatalities. The challenged statutory provision 
imposed misdemeanor criminal penalties upon driv-
ers who do not exercise due care, by failing to yield to 
pedestrians and bicyclists, striking them, and causing 
physical injuries.28 The Appellate Term held that the 
statute was constitutional, and rejected the argument 
that it violated due process because it criminalized an 
act committed without “due care,” a civil negligence 
standard, without requiring a traditional category of 
criminal mens rea.29

The Appellate Terms’ determinations guide lower 
local courts on a wide variety of issues. An Acting 
Supreme Court Justice who previously served in the 
New York City Housing Court, Criminal Court, Small 
Claims Court, and Civil Court—and remains an avid 
reader of Appellate Term decisions—recalls that the 
Appellate Terms for the First and Second Departments 
reviewed his decisions: “All my judicial colleagues 
and I relied on the Appellate Terms’ authoritative 

An old Appellate Term sign on the fifth floor of the courthouse at 60 Centre Street; 
the court currently sits on the fourth floor, 2022. Courtesy of the author.



J U D I C I A L  N O T I C E 	 •	 43

jurisprudence as our primary source to learn critical 
areas of law that were rarely discussed in other appel-
late forums.”30

An Insider Perspective

As far as time commitment and workload, the 
Appellate Term, First Department meets for ten 
terms from September through June on the first two 
Mondays of the month, with adjustments for holidays. 
The court has its own appellate courtroom equipped 
with a three-judge bench inside the building of the 
New York County Supreme Court at 60 Centre Street. 
On several occasions, the court has heard arguments 
also in the Bronx County Supreme Court. Mr. Frank 
Polizano, who is the Chief Clerk of the Appellate 
Term, First Department, says that before the pan-
demic, the court heard approximately 30 to 40 appeals 
per month. However, during the pandemic, and the 
resulting stay on evictions, the number of appeals has 
decreased to approximately 20 to 30 per month.31

Mr. Paul Kenny, the Chief Clerk of the Appellate 
Term, Second Department, explains that the Appellate 
Term for the 2nd, 11th and 13th Judicial Districts 

sits most of the time in a private building at 141 
Livingston Street in Brooklyn.32 The law department 
and clerk’s office for both courts are also located 
there. Twice a year the court sits in Queens, and once 
a year in Staten Island. Prior to the pandemic, the 
court heard roughly 20 or more appeals per calendar 
twice a month. The Appellate Term for the 9th and 
10th Judicial Districts alternates its sittings generally 
between three locations: Mineola, White Plains, 
and Central Islip. This court, which too sits twice a 
month, used to hear approximately 15 appeals per 
calendar before the pandemic. “After a brief decrease 
in filings due to COVID-19, the number of appeals per 
sitting is almost back to pre-pandemic levels in both 
courts,” states Mr. Kenny, who spends a good deal of 
his time assessing and implementing ways to increase 
efficiency of court operations and ensure issuance of 
timely decisions, in a logistically complex and chal-
lenging jurisdiction that serves a diverse population of 
more than 10 million people and is presented with a 
wide spectrum of legal issues.33

One former Presiding Justice of the Appellate 
Term, currently sitting on the Appellate Division, 
affectionately calls the Appellate Term the “younger 
sibling” of the Appellate Division, because the two 

The courtroom of the Appellate Term, First Department set up for safety 
protocols during COVID-19, 2022. Courtesy of the author.



44	 •	 J U D I C I A L  N O T I C E

The Appellate Term: A Cherished Known “Unknown” Court

intermediate appellate courts have similar operating 
procedures.34 In preparation for a sitting, the justices 
are expected to review the appellate records and 
briefs submitted by the parties and are provided with 
memoranda of law and proposed decisions drafted by 
the court’s law department. The memoranda of law are 
extensive confidential reports detailing the procedural 
history of the case, analyzing in-depth all the legal 
issues raised, and making a recommendation to the 
panel on the resolution of the appeal.

After hearing oral argument, the justices retire 
to discuss each case and craft a decision, focusing 
on reaching a fair and correct determination. In this 
phase, it is particularly useful to be collegial and 
collaborative, because the court’s goal is to create a 
consensus for a unanimous decision which will ensure 
the strength of the decision as precedent. Unlike 
trial judges, who make decisions on their own, an 
appellate judge has to persuade fellow panel members, 
as one’s opinion is only as good as it is shared by the 
panel—and newly appointed justices need to adjust to 
the role. If a justice feels strongly about an issue, that 
justice may write a concurrence with a more nuanced 
approach or a dissent.35

Sitting on the Appellate Term can lend a new 
perspective to those Supreme Court justices who 
“wear two hats” by maintaining an active trial court 
calendar. For the former Presiding Justice, sitting on 
the Appellate Term made him more “vigilant in ensur-
ing that an accurate record was made for a potential 
appeal,” with regard to noting objections, marking 
exhibits, and ensuring sufficiency of the papers 
accompanying motion practice.36 In other words, 
experience on the Appellate Term’s bench may help a 
trial judge recognize and avoid errors that could con-
stitute the basis for an appeal from, and potentially a 
reversal of, that judge’s own Supreme Court decisions. 
Some Appellate Term justices wearing these two hats 
elect to adjust or streamline their Supreme Court 
caseloads to make time to prepare for the appeals.

At the same time, trial judges learn the constraints 
of deciding appeals. For example, they can no longer 
evaluate the credibility of witness testimony, but have 
to defer to the determination made by the judge who 
presided over the proceeding—a change in prospective 
much like “changing the lens of a camera when one 
is looking at the papers in the record, because of the 
different roles and responsibilities.”37

Parting Thoughts

For most New Yorkers, the State’s lower-level 
courts will be their initial and perhaps only inter-
action with the judicial system. It is through the 
windows of these tribunals that they view the courts. 
While some disputes litigated in local courts are less 
complicated than matters filed in Supreme Court, 
those disputes undoubtedly have a direct impact on 
the lives of litigants, many of whom are pro se, such 
as a tenant defending against an eviction proceeding, 
a worker suing for unpaid wages in Small Claims 
court, or a driver defending against a simplified traffic 
information. The Appellate Term is usually the court 
of last resort for these litigants, because of the selec-
tivity of the appellate process and due to the litigants’ 
limited resources.

The history of the Appellate Term in both 
Departments sheds light on its importance and 
purpose as does the testimony of those whose con-
tributions, past and present, have been essential to 
its proper functioning and development. The court’s 
evolving jurisprudence is, in many respects, a reflec-
tion of societal behaviors and values that shape every-
day life in the most populous city of the United States 
and its close suburban and rural environments. Its 
“appeal” to both lawyers and non-lawyers makes the 
Appellate Term a widely cherished judicial institution.
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Finding the Perfect Number

by Hon. Alan D. Scheinkman1

The prospect, announced in March 2019,2 that the Appellate 
Division, First Department, would sit in panels of four justices, 
rather than the customary five, sparked, or perhaps re-kindled, 

a discussion about the ideal number of judges to sit collectively to hear 
individual appeals. I say re-kindled because the Second Department has 
been sitting mainly in panels of four since 1978,3 and while a 1990 task 
force report encouraged the Second Department to return to panels of 
five as soon as possible,4 nearly 30 years have elapsed since then, and 
the status quo has gained at least grudging acceptance. That the First 
Department would join the Second in sitting in fours was not welcomed 
by some prominent bar leaders and leading appellate practitioners. Some 
cited the prospect of having an appeal re-argued because of a two-two tie;5 
others thought that a panel of four was inherently unfair to litigants since 
it is harder, if not impossible, in civil cases to gain the right to appeal a 
civil case to the Court of Appeals on the basis of a two-justice dissent.6 
So when I was asked to address the topic of panel numerosity, I jumped 
at the chance.

After having researched how we came to the panel numbers we have, 
I conclude that there is no ideal number. Our current system, both in 
the federal and New York State courts, is predicated upon compromises 
wrought in years past to address the problems of those long-ago times. 
But while the numerical composition of the United States Supreme Court 
once fluctuated because of partisan political interests, the New York 
State experience reflects that, for the most part, our predecessors debated 
and acted primarily, if not exclusively, for the betterment of the judicial 
system and the public interest.

There is no “right” number for an appellate bench. There is, instead, 
a balance to be struck between a court large enough to reflect diversity 
of experience and background and one so large as to be unwieldy. The 
minimum number of appellate judges is, of course, one. There are a 
surprising number of one-judge reviews, though some are not technically 
defined as appeals. Outside of the First and Second Departments, an 
appeal from a city, town, or village court is heard by a single county court 
judge.7 In the federal system, initial review of decisions by a bankruptcy 
judge or magistrate judge is, in most instances, to the district judge,8 a 
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The State’s constitutional convention of 1867, where many proposals were advanced 
to increase the efficiency of the court system. The Miriam and Ira D. Wallach Division 

of Art Prints and Photographs: Figure Collection, The New York Public Library.
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panel of one. Recently, the State Legislature, as part of 
its changes to discovery in criminal cases, created a 
new procedure for expedited review of determinations 
granting or denying protective orders, to be conducted 
by an individual justice of the intermediate appellate 
court. On the other hand, the federal courts of appeal 
may sit en banc to rehear appeals previously decided 
by a three-judge panel—or, in rare cases, initially.9 
Since all of the judges in active service participate, and 
in some instances, senior judges may do so as well, the 
number of judges sitting en banc can be substantial, 
certainly approaching, if not exceeding, a dozen or 
more—although it is worth noting that in the Ninth 
Circuit, with its complement of 29 active judges, 
concerns about unwieldiness mean that en banc review 
involves only 11 judges of the full court.

During the Constitutional Convention, Alexander 
Hamilton, of Broadway fame, proposed that the 
United States Supreme Court have 12 members. The 
number was tied into his proposal to have impeach-
ment trials of federal officials conducted by a tribunal 
consisting of the United States Supreme Court Justices 

and the Chief Judges of the States.10 With 13 State 
Chief Judges, 12 Supreme Court Justices would mostly 
balance them out.

The Constitution ended up not specifying a num-
ber of Supreme Court Justices; under the Judiciary 
Act of 1789, it actually began with six Justices. This 
number arose from the fact that the country was 
divided into three judicial circuits, each to be visited 
twice a year by two Supreme Court Justices—hence, 
six justices,11 just enough so that each justice would 
only have to cover one circuit. However, in 1801, 
the Federalists, having lost the election of 1800 to 
Thomas Jefferson, used their lame-duck majority to 
eliminate circuit-riding and to reduce the Supreme 
Court to five, upon the next vacancy, thus seeking to 
deny Jefferson an appointment. While the story of 
midnight judges is well known, leading eventually 
to Marbury v. Madison,12 the attempted shrinking of 
the Supreme Court is less so. Perhaps this is because 
the Jeffersonians promptly reversed it, restoring the 
Supreme Court back to six. (For good measure, the 
Jeffersonians also canceled the 1802 term of the 

Alexander Hamilton’s draft constitution, presented to the Constitutional Convention in 
1787, concerning the judiciary. Library of Congress, Manuscript Division, Alexander Hamilton 

Papers, mss24612, box 23; reel 21.
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Court, in order to delay the argument of Marbury 
v. Madison.)13

The number of Supreme Court Justices was 
increased to seven in 1807, because of the growth of 
circuit-riding duties, and then increased to nine in 
1837.14 A tenth Justice was added in 1863 in the midst 
of the Civil War. However, Congress reduced the 
number of seats to seven in 1866 in order to prevent 
President Andrew Johnson from appointing justices 
who might share his views on the constitutionality 
of reconstruction legislation.15 This was to be accom-
plished by not replacing the next three justices to 
retire. Within two years, two justices did retire, bring-
ing the number of justices to eight. The Court was 
returned to nine members in 1869 and it has stayed at 
that number ever since.16

In 1937, President Franklin D. Roosevelt proposed 
what became known as a “court-packing plan,” 
out of frustration from the treatment given to New 
Deal legislation by the Court. He sought legislation 
permitting him to appoint one new justice for every 
sitting justice over the age of 70, up to a maximum of 
15.17 In opposition to this legislation, some members 
of the Court expressed the concern that if “you make 
the Court a convention instead of a small body of 
experts”, confusion would result which would cloud 
the work of the Court.18 The Roosevelt plan was 
not adopted. And while the number of Justices has 
stayed at nine for 150 years, recent political history 
shows that the issue is not entirely a dead letter. In 
the past year or so, some Democrats, after Merrick 
Garland’s nomination was not considered and after 
President Trump’s appointments of Neil Gorsuch, 
Brett Kavanaugh, and Amy Coney Barrett have urged 
that the number of Justices be increased in order to 
neutralize the effect of these developments.19 In light 
of the public discussions on the proper role and size of 
the Supreme Court, President Biden appointed a study 
commission. In its final report, released in December 
2021, the Presidential Commission on the Supreme 
Court discussed the history of the Court’s composi-
tion and evaluated the reviewed the pros and cons 
of various proposals for change, such as an increase 
in the number of Justices, the adaption of a super-
majority voting requirement, the imposition of term 
limits, and the use of panels and rotations of Justices. 
While the report makes for interesting reading, the 
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Commission did not make any recommendations 
as to whether any changes should be made.20 No 
proposals for change have thus far been advanced by 
President Biden and none have made it through either 
the House or the Senate.

The New York Court of Appeals came into being 
under the Constitution of 1846. Prior to the creation 
of the Court of Appeals, there was a Court for the 
Correction of Errors, which was modeled on the tradi-
tional English House of Lords. This Court consisted of 
the Lieutenant Governor and the entire State Senate, 
together with the Chancellor and the Justices of the 
Supreme Court. This was a rather large group (since 
there were 33 just from the Senate), made up mostly 
of non-lawyers.21 Unsurprisingly, it also was disposed 
to uphold statutes against constitutional challenges. In 
its 70 years in existence, it declared only three statutes 
unconstitutional.22 Unsurprisingly, commentators 
concluded that a court which included the entirety 
of one house of the Legislature, with only a small 
minority of members drawn from the judiciary, “was 
not the best form of a high judicial tribunal under 
our system of government and that the semipolitical 
and semijudicial tribunal so constituted could not be 
expected to work out the best results in the adminis-
tration of justice.”23

The new Court of Appeals consisted of eight 
judges, four elected state-wide for eight-year terms and 
the four Supreme Court Justices who had the shortest 
time left to serve on their terms. Six judges were 

required for a quorum and five votes were required for 
a decision. The Chief Judge was one of the state-wide 
elected judges—specifically, the one who had the 
shortest time left to serve.24 So it is seen that the eight 
judges on the Court was derived from balancing the 
four state-wide permanent judges with the four short-
term supreme court justices. While it was assumed 
that judges with the most judicial experience would 
be better qualified than others to sit on the Court of 
Appeals, it was also provided that one of the short-
term judges had to leave every year.25

The new Court of Appeals started off with 1,500 
cases and was four years behind by 1865.26 By the 
time of the Convention of 1867, it was apparent that 
the 1846 framework was not working. The Court was 
backlogged. The constant turnover of judges deprived 
the Court of the elements of permanence and stability 
necessary to a court of last resort. The constant 
changes also made its decisions uncertain and con-
flicting. It was said that, in practice, it took almost six 
months for a Supreme Court Justice who just joined 
the Court of Appeals to get fully up to speed, but just 
as this efficiency was achieved, these Supreme Court 
Justices were obliged to retire in favor of new members 
recruited from the Supreme Court. A total of 123 
judges cycled through the Court of Appeals within the 
first 23 years of its existence.27

To address these problems, a number of proposals 
were advanced: One suggestion was a court of nine 
members, another was for a court of seven, and yet 

To protect New Deal legislation, Franklin Delano Roosevelt proposed adding additional justices to the U.S. 
Supreme Court. This cartoon depicts Roosevelt as six additional justices on the court, 1937. 

Courtesy of Harvard Law Today.
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Interior of the Richardson Courtroom, where the Court of Appeals sat in the State Capitol, c. 1900. 
New York State Archives, New York State. Education Dept. Division of Visual Instruction.

 Instructional lantern slides, ca. 1856-1939. Series A3045-78, No. D47 AlS5.
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another was for a court of ten judges. What emerged is 
what we have today: a Court of Appeals consisting of a 
Chief Judge and six associate judges.28

But this was not entirely the end of the matter. 
So that the reconstituted Court could start off with a 
clean slate, the four permanent, elected members of 
the old Court of Appeals, plus a fifth appointed by the 
Governor, were designated to serve as a Commission 
on Appeals to complete the work left behind by the 
old Court. It took them five years to do it, finally going 
out of business in 1875.29 Thus, in effect, we had two 
highest courts in New York for a period of five years, 
one consisting of seven judges and another consisting 
of five judges, for a total of 12.

By 1890, there were again serious backlogs in the 
Court of Appeals, and measures were considered as to 
how best to deal with them. In 1888, a second divi-
sion of the Court of Appeals was created, consisting of 
Supreme Court Justices designated by the Governor. 
The Second Division, consisting of seven judges (with 
one designated by the colleagues as chief judge), was 
in operation from 1889 to 1892, when it finished its 
allotted work.30 During its tenure, the Second Division 
received and disposed of 1,593 cases.31

During this time, there were continuing efforts to 
address appellate structure in New York. In 1890, the 
Legislature created a special Commission to focus on 
reforms to the judiciary article and which was specifi-
cally limited to that purpose. While the Commission’s 
recommendations were not wholly adopted, they did 
have a remarkable impact on later developments.

The Commission found that there were two func-
tions of an appellate court: (a) to apply common and 
statutory law to a particular case and correct errors of 
the lower courts, and (b) to decide new questions of 
law and lay down rules to guide the court in future 
cases. Operating on the theory that the great majority 
of litigation should not proceed past an intermediate 
appellate court, the Commission opposed the creation 
of divisions or commissions of the Court of Appeals. 
Instead, it recommended limiting the jurisdiction 
of the Court of Appeals, a measure which would 
constrain the number of appeals and the growth of 
backlogs. It also urged enlarging the composition of 
the General Terms, which then served as an interme-
diate appellate court, from panels of three to panels of 
five.32 With the Commission envisioning the General 

Terms as the final stopping point for most cases, it 
sought to assure that appeals to the General Term 
would receive full consideration from a sufficient 
number of justices.

The Legislature did not favor this approach. In 
1890 and 1891, it adopted a resolution that called for 
a Court of Appeals to consist of a Chief Judge and 14 
associate judges,33 with the existing Chief Judge and 
associates to remain as well until their terms expired. 
This did not pass.

Another State Constitutional Convention was 
held in 1894. The leader in the Judiciary Committee of 
the Convention and of the Convention as a whole was 
Elihu Root. Root was a leading lawyer of the era; his 
law practice evolved into the Winthrop Stimson law 
firm. Root had a distinguished public career, serving 
variously as U.S. Attorney for the Southern District 
of New York, as Secretary of War, Secretary of State, 
and as United States Senator. He became the President 
of the Carnegie Endowment for International 
Peace in 1910 and was awarded the Nobel Peace 
Prize in 1912.34

With skill, finesse, and tact, Root guided the 
reforms to the Court of Appeals and the birth of the 
Appellate Division, overcoming objections to what 
seemed to some to be radical changes he was propos-
ing for New York’s appellate courts.35 Because of the 
history of backlogs, there was a proposal to have a 
Court of Appeals of 14 judges, with two divisions of 
seven sitting simultaneously. Root successfully argued 
that these proposals would destroy the unity of the 
Court and prevent it from being the expounder of a 
consistent and harmonious system of law.36 Instead 
of having the Court of Appeals sit in divisions or with 
a supplemental commission, the 1894 Convention 
decided to control the docket of the Court of Appeals 
by limiting its jurisdiction, while simultaneously 
augmenting the provisions for an intermediate 
appellate court.37

The issue of the numerical composition of the 
Court of Appeals was revisited in 1899 by the adop-
tion of a constitutional amendment which permits the 
Governor, upon certification of the Court of Appeals 
that it is unable to hear and dispose of its cases with 
reasonable speed, to designate up to four Supreme 
Court Justices to sit as associate judges of the Court of 
Appeals until the Court certifies that these additional 
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judges are no longer needed.38 This provision contin-
ues today 39 but has not been used since 1921.40 When 
it was used, shortly after it was adopted, no more than 
three additional judges were ever appointed, though 
the Court fell slowly behind it in its work. It may be 
that the Court perceived it could dispose of as much 
business with 10 judges as it could with 11.41

With the limitation on the Court of Appeals’ 
jurisdiction came the advent of a strong intermediate 
appellate court. From New York’s first state constitu-
tion, Supreme Court Justices acted as both trial judges 
and as a court of review. By the 1821 Constitution, 
there was a Chief Justice and two associate justices, 
and eight circuits with a circuit judge in each. Appeals 
from the circuit courts went to the Chancellor in 
equity cases and to the Supreme Court or the Court 
for the Correction of Errors in other cases.42 The 
1846 Constitution provided for eight General Terms 
of the Supreme Court, one for each of the eight 
judicial districts. Each General Term consisted of a 
presiding justice and two associate justices. Based on 
the theory that the judges should remain close to the 
people, the General Term Justices did trial as well as 
appellate work, including appellate review of their 
own decisions.

There is no positive evidence as to why the 
General Term sat in panels of three. One answer could 
be that the early constitutions provided for only three 
Supreme Court Justices. Another possible answer 
is that by 1846 there were 32 Justices for the entire 
state, then comprising a population of 3 million.43 
Since there were eight General Terms of three justices 
each, 24 out of the 32 justices (75%) of the Justices 
sat on the General Term. If panels of four had been 
chosen, every Justice would have sat on the General 
Term. Panels of five would have been a numerical 
impossibility.

 The existence of eight intermediate appellate 
courts, with judges sitting in review of their own 
decisions, posed “distinct evils” to the administration 
of justice.44 In 1869, the Constitution was amended 
for the purpose of streamlining the intermediate 
appellate courts. Four Departments were created, each 
with a General Term consisting of a presiding justice 
and not more than four associate justices. Justices 
could do other judicial work, such as serve on the trial 
courts, but could no longer sit in review of their own 

decisions. While the number of General Terms was cut 
in half, sittings of General Term were still required be 
held in each of the eight judicial districts.45 Further, 
Justices of one General Term were permitted to serve 
on the other three General Terms. Of some interest, a 
proposal to allow periodic meetings of the four presid-
ing justices to review conflicting procedural decisions 
did not make its way into the 1869 Constitution.46 
A Fifth Department was created by constitutional 
amendment in 1881.47

In addition to the five Supreme Court General 
Terms, there were four General Terms with appellate 
functions in the New York County Court of Common 
Pleas and three superior city courts, for a total of nine 
intermediate appellate courts, which had overlapping 
jurisdiction and often had diverse legal opinions.48

The 1894 Constitution attacked this problem by 
creating a stronger, unified intermediate appellate 
court, to be called the Appellate Division, as General 
Term had become a meaningless expression. The 
Appellate Division was conceived of a single-statewide 
court, albeit sitting in four geographic departments. 
The Appellate Division’s decisions were to be final 
in a greater range of cases; its members were to have 
fixed terms; to our present purpose, it was to be “large 
enough to insure full discussion and the correction 
of individual opinions by the process of reaching 
a consensus of opinion”; and, lastly, the members 
of the Appellate Division were to be relieved of all 
other judicial duties so that “there shall be the fullest 
opportunity for consultation and deliberation” 
undisturbed by the demands of circuit and special 
term assignments, and so no litigant shall be obligated 
to argue his appeal before a court of which the judge 
from whom he appeals is a member”.49 As a result of 
these changes, the Appellate Division would (some 
hoped) be less frequently reversed than the General 
Term had been and there would be fewer appeals to 
the Court of Appeals.50 But the more Justices taken 
out of the Supreme Court for Appellate Division work, 
which would now be full-time, fewer would be left to 
handle the trial court work.51

The 1894 Constitution adopted Root’s design for 
the Appellate Division to be a unit, with not more 
than five justices to sit on any one case in a given 
Department. It was the Appellate Division sitting in 
a given department, not an independent Appellate 
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Division in each Department, just as there is one 
Supreme Court sitting in many counties.52

Similarly, the 1894 Constitution accepted 
Root’s proposal of having seven justices in the First 
Department and five in the rest. As for the five, that 
was an increase over the three in the General Term 
and Root proposed it on the theory that five would 
have to consult. He said that “though five judges will 
not do any more work than three, they will do better 
work and better-respected work”.53 Seven were war-
ranted in the First due to the press of business there. 
Root explained:

The idea is, that the court sitting in the first 
department shall be just the same kind of a court, 
with just the same number as the courts in each 
other department. But in the first department, 
the court is obliged to sit continuously from the 
first of October until the end of June, for nine 
solid months, and it is not within human power 
to do effective judicial work sitting all that time. 
The object of the addition of two justices is that 
they may serve in relays, relieving each other, 
and having all the time a court of the same size, 
an expedient, which we thought unobjectionable 
in a court, the prime object of which was to pass 
upon the particular rights of litigants, although 
very objectionable in a court which was designed 
to maintain a harmonious and consistent 
system of law.54

As is evident, it was not intended that the seven 
judges in the First Department sit together as one 
panel; rather the extra two judges were provided in 
order to enable the court to handle its docket, sitting 
in panels of five. While there appears to have been 
little discussion about it, the quorum requirement of 
four was designed to allow for a justice to be absent, 
whether due to illness or travel or other cause. And 
while provision was made for a temporary appoint-
ment in case of illness or absence, the quorum of four 
was protection against the prospect—particularly 
likely to happen in the Second, Third and Fourth 
Departments, where there were only five justices to 
begin with—of a sudden and unanticipated illness or 
absence on the part of one justice.

There were some who thought the prohibition 
against Appellate Division justices doing trial court 
work was unwise because “it was very doubtful 
whether four general terms of five justices each would 
find enough work to do if they were limited to appel-
late work.”55 That concern has certainly proven to be 
ill-founded. There also was a perceived danger that a 
court devoted only to hearing appeals would get out of 
touch with trial work and become theoretical. These 
concerns about appellate judges becoming theorists 
were addressed by pointing to the five-year term, after 
which judges would return to the trial bench.56

 Further provision was made for the transfer of 
cases from one Appellate Division to another.57 This 
provision continues today. A majority of the presiding 
justices, at a meeting called by the presiding justice of 
the department in arrears, may transfer appeals from 
one department to another.58 The Constitution also 
permits the temporary assignment of a justice from 
his or her home department to another department, 
upon the agreement of the presiding justices of the 
affected departments.59

Following the 1984 Convention, a couple of 
changes of significance occurred. In 1899, a consti-
tutional amendment gave the Governor the ability 
to designate, upon a certificate of need, additional 
justices to the Appellate Division.60 While there had 
been a provision for such appointments in the case of 
absence or inability, the 1899 amendment permitted 
additional justices due to calendar conditions. A 
1905 amendment allowed Appellate Division justices 
to be used as trial justices outside of their home 
Department when their services were needed.61 In 
1925, the composition of the Second Department 
was enlarged to seven, to match that of the First 
Department; the number of permanent positions in 
the Third and Fourth Departments stayed at five.62

These provisions have remained essentially 
unchanged ever since. The First Department was 
originally the department with the heaviest caseload. 
According to a report from the Judiciary Committee to 
the 1921 Constitutional Convention, in 1920, the First 
Department had decided more than 1,500 cases, and 
840 motions; the other Departments had caseloads 
of less than one-half of that. The 1921 Constitutional 
Convention recommended a provision that would 
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Portrait of Elihu Root, who served as a leader of the Judiciary Committee of the 1894 Constitutional Convention. 
Library of Congress, Prints & Photographs Division, photograph by Harris & Ewing, LC-H25-6657-B.
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have allowed, but not required the First Department 
to sit in two parts.63 This was not enacted.

So that is how we got here. From this history, 
some conclusions can be drawn. The Court of Appeals 
was set at seven, as a reduction from the original 
eight, and while there have been efforts to expand the 
Court’s membership, there never was any interest in 
having more than seven sit at one time. The Appellate 
Division’s five was set as an increase above the General 
Term’s three, precisely to provide for more collabora-
tion. In 1973, the Temporary Commission on the State 
Court System suggested that the presiding justices 
have the authority to use three-judge panels in desig-
nated cases.64 On the other hand, a few years later, in 
1981, a study advised against reduction in Appellate 
Division panels to three out of concerns with regard to 
structure, stability and public perception.65

The 1899 constitutional amendment allowing for 
designation of “additional” justices where necessary 
to address calendar conditions has proven to be 
an essential lifeline for both the First and Second 
Departments. Between 1962 and 1967, the caseload 
in the Second Department grew larger than that of 
the First Department. In 1971, the First Department 
had four additional justices, the Second Department 
had five, and the Third and Fourth Departments 
had three each.66 Today, in the First and Second 
Departments there are more “additional justices” than 
constitutional justices. The Second Department, with 
a constitutional compliment of seven judges, now has 
15 authorized additional justice positions, while the 
First Department has 13.

This is the direct result of the caseload. The 
caseload that was so crushing 100 years ago—1,500 
cases and 840 motions—is greatly exceeded by today’s 
First Department, which in 2018 decided 2,641 
appeals67 and 5,638 motions.68 And this is topped by 
the Second Department, which in 2018 decided 3,755 
appeals69 and 10,383 motions. The Third Department 
decided 1,457 appeals70 and 6,231 motions, and the 
Fourth Department decided 1,378 appeals71 and 5,138 
motions. These figures exclude, of course, the bar 
admission and attorney disciplinary matters that the 
Appellate Division handles each year.

In 1973, the Temporary Commission on the 
New York State Court System criticized the Presiding 
Justices for requesting additional justices and the 

Governor for appointing them. “By involving the 
gubernatorial authority to make temporary appoint-
ments in the event of overwork, the appellate divi-
sions have preempted the constitutionally permissible 
redistribution of appellate workload by redrawing 
departmental boundaries.”72 This criticism seems 
unfair. Reform of the New York State court system, 
including restructuring of the Appellate Division, has 
been studied and studied and studied for decades, 
with little forward movement. It would be irresponsi-
ble for court leaders not to have used a readily avail-
able constitutional relief valve to deal with crushing 
calendars while still awaiting permanent reform.

In 1982, some thought that a reduction in panel 
size in the Appellate Division would make for a “less 
harried pace of justice.”73 I would submit that even 
sitting in panels of four we have a harried pace of 
justice; if the Second Department were to return to 
sitting in panels of five, the existing problems of delay 
would only get worse.

I would now turn to the issue that members of 
the Bar raised in response to the First Department’s 
announcement that it may sit in panels of four, in par-
ticular that litigants would be deprived of the ability 
to appeal their cases to the Court of Appeals on the 
basis of a double dissent. The two-judge dissent rule 
applies only in civil cases. In criminal cases, appeal is 
by permission of either an Appellate Division justice 
or Court of Appeals judge74 and it is well known that 
if there is a dissent in the Appellate Division, the 
party seeking to appeal is likely to seek leave from the 
Appellate Division dissenter.

The requirement for a double dissent was insti-
tuted in 1985; prior to that, a single justice dissent 
would suffice.75 Moreover, a double dissent triggers an 
appeal as of right only in cases involving final deter-
minations.76 Thus, if three Appellate Division justices 
voted to deny summary judgment, and two dissent to 
grant summary judgment, the two-justice dissent does 
not result in an appeal as of right.

Dissents in the Appellate Division are relatively 
rare. In 2018, with the First Department deciding 
2,641 appeals, there were, by our somewhat rough 
calculations,77 some 16 single dissents and 16 double 
dissents. Three of the single dissents were in criminal 
cases and two of the double dissents were in criminal 
cases. Thus, assuming that the First Department sat 
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in fours, and assuming that one of the dissenters was 
excluded from the panel, 14 cases would be affected 
at most (assuming that all of these cases were final 
determinations). In the Second Department, in 2018, 
there were 26 single dissents and only four double 
dissents. But of the 26 single dissents, 10 were in 
criminal cases and one of the double dissents was 
in a criminal case. Since it is obvious that one can’t 
have a two-judge dissent unless there was at least 
one dissenter to begin with, and assuming that all of 
the one-judge dissents would have been two-judge 
dissents if a fifth judge had been added, only 16 cases 
could possibly be deprived of the right to appeal to the 
Court of Appeals out of 2,763 civil appeals. The Third 
Department had 19 single dissents and 15 double 
dissents. Five of the single dissents were in criminal 
cases; three of the double dissents were in criminal 
cases. Thus, the maximum number of appeals of right 
triggered in the Third Department was 12, out of 925 
civil cases. In the Fourth Department, there were 
nine single dissents and 25 double dissents. One of 
the single dissents and 10 of the double dissents were 
in criminal cases. The maximum number of appeals 
of right triggered by a double dissent in the Fourth 
Department was 15 out of 841 civil cases.

No litigant or lawyer knows in advance of an 
appeal argument whether the court will divide and, if 
so, by one judge or two. The possibility of a fifth judge 
being brought in to break a 2-2 tie always exists. The 
Second Department long had a rule (and now we have 
a uniform Appellate Division rule) pursuant to which 
counsel are deemed to have consented to a fifth justice 
being vouched in, absent objection stated at the time 
of argument or submission.78 Scheduling a further or 
second argument in such cases is not strictly necessary 
since, in this modern age in which oral arguments 
are live-streamed and video-recorded, the additional 
justice will have access to the video of the oral argu-
ment in addition to the briefs and record. Of course, 
if the fifth justice has questions, an oral argument can 
be scheduled and obviously counsel would doubtless 
prefer to have argument before a fifth judge if they 
knew that there was a bench split.

In sum, the concern that panels of four prejudice 
the opportunity for an appeal as of right to the 
Court of Appeals in civil cases, in my view, pales 
in comparison to the efficiency achieved by using 

panels of four so that more cases can be heard. It is 
obvious that sittings in groups of four can cover more 
cases than sittings in groups of five. At least in the 
Second Department, to utilize a panel of five would 
further slow our calendar, exposing many litigants to 
additional delay. The additional discernable delay in 
appellate justice resulting from a shift from four jus-
tice to five justice panels seems, at least to me, to be a 
greater evil that the possible loss of a two-judge dis-
sent and a concomitant civil appeal as of right to the 
Court of Appeals. Moreover, even in the absence of an 
appeal as of right, parties and counsel have the right 
to seek leave to appeal to the Court of Appeals in cases 
involving final civil judgments. It may be supposed 
that counsel would prefer to have an absolute right to 
appeal, as opposed to having to ask for permission. 
But, given that it only takes two judges of the Court of 
Appeals to grant leave,79 the loss of as-of-right appeal 
may not be significant if the putative appeal could not 
even gain two votes out of seven to be heard in full.

Of some interest, in the recent discussions, the 
Bar did not point to the prospect that sitting in fours, 
rather than fives, deprives the Appellate Division of 
benefits of a fuller consultation, which, of course, 
was the reason why Elihu Root designed panels of 
five, rather than panels of three. The fact is that much 
of what we do in reviewing the work of the trial 
courts, while vitally important to the parties and 
their counsel, does not involve ground-breaking or 
precedent setting work. In the Appellate Division, 
we are constrained by the precedent of the United 
States Supreme Court on federal constitutional issues 
and by our Court of Appeals on everything. We are 
generally obliged to apply statutory provisions, either 
those of Congress, our State Legislature or local 
enactments. We give deference to administrative 
determinations. And, while not necessarily required 
to do so, we in practice give deference to discretionary 
determinations made by the trial courts and to the 
facts found by the judges who had the opportunity to 
see the witnesses first-hand. These considerations may 
be factors in the high-rate of intracourt agreement.80 
Further, at least in the Second Department, we strive 
for consensus, recognizing that, unlike a trial court 
whose decision is signed solely by the one judge, all 
but a small number of appeals are decided by memo-
randum decision signed by the clerk on behalf of the 
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panel and do not necessarily reflect the exact view of 
each panel member.

On the other hand, given the large number of jus-
tices who serve in the First and Second Departments, 
the prospect does exist that, on occasion, a majority 
on a particular panel may have a view on a legal 
question which is a minority view among the bench 
as a whole. In other words, three, four, or even five 
judges may agree on a proposition of law, while a 
majority of the entire Court have a different view. It 
would seem that the smaller the panel, the greater the 
risk that this could occur. This circumstance can result 
in divergent, or seemingly divergent, decisions being 
rendered by a particular Department. There is merit 
to a constitutional amendment, such as that proposed 
by the Association of the Bar of the City of New York, 
Committee on State Courts of Superior Jurisdiction, 
to expressly permit formal en banc sittings of the 
Appellate Division. In the Second Department, we 
have had informal en banc consultations for the 
purpose of unifying our precedent and avoiding intra-
court decisional conflicts.

Is there a way to avoid the use of panels of four? 
While the situation in the First Department may be 
temporary due to the number of vacancies now exist-
ing in that Department,81 the filling of vacancies alone 
would not avoid the use of four-judge panels in the 
Second Department, however. Additional “additional” 
justices are needed in the Second Department just to 
grapple with the backlog we already have, long before 
we could even consider panels of five. Transferring 
appeals to the Third and Fourth Departments from 
the Second Department in the early 1990s succeeded 
in reducing the extant backlog. However, the transfer 
program, used only this once since it was created some 
100 years earlier, created issues with respect to the 
precedent to be applied by the transferee court and 
the value of the precedent created by the transferee 
court.82 This was not a popular solution at the time 
and doubtless would not be popular today.

Another interim solution may be to utilize the 
constitutional provision allowing temporary transfers 
of justices between Appellate Divisions. While this 
has seldom been used at the appellate level, trial 
judges are periodically assigned outside their judicial 
districts in order to address caseload imbalances.83 
With very busy Departments, this may not be feasible 

and may not provide enough resources to make a 
real difference.

Because the backlog has reappeared and the 
caseload has had an upward trajectory, the issues may 
be structural in nature. The creation, or shall I say the 
re-creation, of a Fifth Department may be a solution, 
but, for it to work, a simultaneous and significant 
increase in the number of Supreme Court Justices 
would be required. The reconstituted Second and the 
new Fifth Department would need more Justices than 
just the 22 now authorized in the present Second; 
otherwise, to use a well-worn metaphor, we would 
just be re-arranging the deck chairs on the Titanic. But 
if more Justices are designated to sit in the Appellate 
Division, the corresponding loss to the trial courts 
must be offset through the creation of additional 
justices to do the trial work.84

Another structural approach would be to find 
some acceptable way to curtail the civil jurisdiction 
of the Appellate Division. Unlike with criminal cases, 
where the right to appeal attaches only to the final 
judgment, almost any order made on notice in the 
Supreme Court can be appealed as of right to the 
Appellate Division. Interlocutory civil appeals are not 
inherently less meritorious as a whole than appeals 
from final judgments. We are in an age in which fewer 
cases are tried, with the result that judicial determina-
tions on interlocutory questions are more important 
than ever. The ready availability of appellate recourse 
is sometimes cited as a benefit to practice in the New 
York Courts. And we should bear in mind that our 
famed 1896 framers limited the jurisdiction of the 
Court of Appeals because they had confidence in 
the availability of robust Appellate Division review. 
But appellate recourse is not really ready when it 
takes a year or even two for an appeal to be heard 
and decided.

While this is painful to contemplate, something 
has to give someplace as there should be near univer-
sal agreement that the current circumstances are not 
acceptable and to allow the situation to continue to 
deteriorate will not serve the cause of appellate justice 
to which we are all committed.
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Our 20th anniversary milestone is a time to celebrate 
accomplishments and consider our future. A unifying theme across 
all the projects we undertake is the idea of informing the present 
through the lens of the past to provide perspective, showcasing:

•	 The meaning and importance of an independent judiciary 
that seeks to resolve civil and criminal disputes in an objective 
and unbiased manner

•	 The role of the courts as it seeks to improve our nation’s quest 
for diversity, equity, and inclusion

•	 The role of the courts as it attempts to balance economic 
freedoms while protecting individual health and welfare

•	 How our legal history informs the present and provides 
perspective, whether we are moving in the direction of 
democracy and full civic engagement

- Marilyn Marcus, Executive Director 

Celebrating 20 Years of the 
Historical Society of the 

New York Courts
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