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Ad Majorem Dei Gloriam
(To the Greater Glory of God)

DEDICATION

Volume III (“E PIU” [formerly projected with a title “RERUNS”], completes the

set after volume I, “ECHOS,” and volume II, “ENCORES”). I gratefully dedicate

this preservation project to the many teachers, mentors and colleagues, whom I
encountered along the paths of my public service and academic careers. The three-
volume set contains favorites from among my writings over many decades that have
suffused my life with their generous sharing of experience and common sense. I pay
it forward a bit by infusing their values and wisdom into my life’s works, reflected
in entries collected in these pamphlets.

Joseph W. Bellacosa
Summer 2022
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PREFACE

The entries in this volume revisit the catalogue of my judicial opinions, and include

a few surprise selections. The previous two volumes contain a sampling of extra-
judicial writings composed during my career as a judge, law professor, and retiree.
The previous selections reflect my extra-curricular interests at the time of composition,
and through a refracted look-back prism, they may provide fresh insights.

“‘E PIU” - Volume III, after Volumes I & II “ECHOS” & “ENCORES,” is unique
because it canvasses my core institutional work as a Judge. With the benefit of mellow-
ing of years, this collection allows me to reprise my favorite and most impactful judicial
opinions, presented in simple order of chronological date of decision. They are chosen
from among the 500 or so that I authored at the New York State Court of Appeals in
Albany from 1987 to 2000. I retired that year to return to St. John’s University School
of Law to become Dean and again a Professor of Law, after which I fully retired in 2004
from institutional affiliations.

Like the first two compilations, though of different subject material, I add no introduct-
ory or explanatory text, other than a Preface and a Table of Contents. The words of the
Opinions, literally, are what legal linguists refer to as res ipsa loquitur (they speak for
themselves - then, and now again!). My Criminal Procedure Law Practice Comment-
aries (8 volumes from 1974 to 1985) and some post-retirement lectures (Mirabile Dictu,
with “power point” slides) did not fit the pamphlet format for these volumes, so I
exempted them from any inclusion.

The idea to start this project percolated through nudges from some family and friends,
with the goal of preserving what I fancifully viewed as some personal “treasures.” The
exercise filled some down-time during the 2020-2021 periods of the “COVID Cloister,”
and a happy bonus allows me to pre-empt the sad prospect of a wholesale dumpster
discard - way down the road apiece by my beloved family.

At this rosy reflective stage of life, I am grateful for this fun-filled journey down

memory lanes, exercised as a whimsical archeological “dig” that saved some fossils.

Joseph W. Bellacosa
Summer 2022
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People v. Marrero

(classic mistake of law excuse and
defense rejected and conviction upheld)

69 N Y 2nd 382 — Majority Opinion [4-3] [1987]
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The People of the State of New York, Respondent,
¥,
Julie Marrers, Appellant.

Court of Appeals of Mew York

38
Argued January 13, 1987;
decided April 2, 1987

CITE TITLE AS: People v Marrero

SUNMMARY

Appeal, by permission of an Associate Judge of the Court of Appeals, from an order of the Appellate Division of the
Supreme Court in the First Judicial Deparment, entered Movember 12, 1985, which affimmed a judgment of the Supreme
Court {Jerome Homblass, 1), rendered in Mew York County upon a verdict convicting defendant of crimimal possession of a

weapan i the third degree,

Peaple v Warvers, |14 AD2d 1053, affirmed.

OPINION OF THE COURT

Bellacosa, ).

The defense of mistake of Taw (Penal Law § 13,20 [2] [a], [4]) is not available 1o 8 Federal corrections officer arresied in a
Manhattan social club for possession of a loaded 38 caliber autormatic pistel who claimed he mistakenly believed he was
entfitled. pursuant to the interplay of CPL 210, 1.20 and Pepal Law § 26520, 10 camy a handgun without a penmit as a peacs
officer,

In a prior phase of this criminal proceeding, defendant’s motion to dismiss the indictment wpon which he now stands
convicted was gramted (94 Misc 2d 367 then it was reversed and the indictment reinstated by a divided Appellate Division

{71 AD2d 346} next, delendant allowed an appeal from that onder, certified w the Court of Appeals, to lapse and be
dismissed (Oor 22, 1980), Thus, review of that aspect of the case is precluded ¢fPeopde v Corfey, 67 NY 24 105),

On the tmal of the case, the court rejected the defendant's argument thot his personal misunderstanding of the statuiory
definition of a peace officer is enough o excuse him from *385 criminal liability under New York's mistake of law statute
(Penal Law § 15200 The court refused 1o charge the jury on this issue and defendant was convicted of criminal possession of
a weapon in the third degree, We affirm the Appellate Division order upholding the conviction.



Defendant was a Federal coerections officer in Danbury, Connecticut, and asserted that status at the time of his arrest in 1977,
He ¢laimed at trial that there were various interpretations of fellow officers and teachers, as well as the peace officer statue
itself, upon which he relied for his mistaken belief that be could carry a weapon with legal impunity,

The starting paint for our analyvsis is the New York mistake statute as an outgrowth of the dogmatic common-law maxim that
ignoranee of the law 15 no excuse, The central issue ks whether defendant's personal misreading or misunderstanding of a
stotube may excuse criminal conduwct in the circumstances of this case.

The common-law rule on mistake of law was clearly articulated in Gardmer v People (62 NY 199). In Gardner, the
defendants misread a statuie and mistakenly belicved that their conduet was legal, The court insisted, howewver, that the
“mistake of law™ did not relieve the defendants of criminal liability. The stetute at isswe, relating to the removal of election
ofTicers, required that prior to removal, written netice must be given to the officer sought to be removed. The statute provided
ohe exceplion o the notice requirement: “removal * * * shall only be made afier notice in writing * * * unless made while
the inspector is actually on duty on a day of registration, revision of registration, or election, and for improper conduct™ (L
1872, ch 675, & 13} The defendants construed the statute to mean that an election officer could be remowved without notice
for improper conduct at any time, The court ruled that remeval withoul nedice could only oceur for improper condust on a
day of regisiration, revision of registration or clection.

In ruling that the defendant’s misimterpretation of the statute was no delense, the court said: “The defendants made a mistake
of law. Such mistakes do not excuse the commission of prohibited acts. "The rule on the subject appears 10 be, that in acts
mala in se, the intent governs, but in those srada profvhirs, the only inquiry is, has the law been violated™ (3 Den., 4030, The
act prahibited must be intentionally done, A mistake as 1o the fact of domg the act will excuse the party, * 386 but if the act is
intentionally done, the statwie declares it a8 misdemeanor, respective of the motive or intent * * * The evidence offered
|showed] that the defendants were of [the] opinion that the statute did not require nofice to be given before remaoval. This
opinion, if entertained in good faith, mitigated the charscter of the act, but was not a defence [sic]” (Gardeaer v People, 62
WY 299, 304, sageal. This is o be contrasted with Peapde v Weis (276 NY 384) where, in a kidnapping case, the tnal court
precluded testimony that the defendants acted with the honest belief that seizing and confining the child was done with
“authority of law™, We held it was emror to exclude such testimony singe o good-faith belief in the legality of the conduct
would negate an express and necessary element of the crime of Kidnapping, Le., mtent, without suthority of law, to confing or
imprison another. Subject to the mistake statute, the instant case, of course, falls within the Gordner mtionale because the
weapons possession statute violated by this defendant imposes liability irrespective of one's intent,

The desirability of the Gardwer-type outeome, which was 1o encourage the societal benefit of individuals' knowledge of and
respect for the law, is underscored by Justice Holmes' statemient: “I8 is no doubt true that there are many cases in which the
eriminal could not have known that he was breaking the law, but to admit the excuss at all would be to encowrage ignorance
where the law-maker has determined 1o make men know and obev, and justice to the individual is rightly outweighed by the
larger interests on the other side of the scales” (Holmes, The Common Law, at 45 [1881]),

The revisors of Mew York’s Penal Law intended no fundamental departure from this common-taw rule in Penal Law & 15.20,
which provides in perfinent part:

“E S, Effecr of ignorance or mistake upon Nabilin.

R E

Y20 A person is not relieved of criminal liability for conduct because he engages in such conduct under a mistaken belief that
it does not, a3 a matter of law, constioute an offense, unbess such mistaken belief is founded wpon an official statement of the
law contained in (3} a siatute or other enactment * * * (d) an interprecation of the statute or law relating fo the offense,



officially made or issued by a public servant, agency, or body legally charged or empowered with the responsibility *387 or
privilege of administering, enforcing or interpreting such statute or law.”

This section was added o the Penal Law ag part of the wholesals revision of the Penal Law in 1965 (L 1965, ch 10300 When
this provisien was first propesed, commentators viewed the new language as codifving “the established comman law maxim

on mistake of law, while at the same time recognizing a defense when the emoneous beliel i3 founded upon an “official
statement of the law” ™ (MNote, Proposed Penal Law of New Fork, 84 Colum L Bev 1489, 1486 [1964]),

The defendant claims as a first prong of his defense that he 5 entitled o raise the defense of mistake of law under section
1520 (23 (@) because his mistaken beliel that his conduct was legal was founded upon an official statement of the law
contained in the statute itself. Defendant argues that his mistaken interpredation of the statute was reasonable in view of the
alleged ambiguous wording of the peace officer exemption statute, and that his “reasonable™ interpretation of an “official
statement”™ is enough o sabsfy the requirements of subdivision (2} (a). However, the whole thrust of this exceptional
exculpatory concept, in derogation of the traditional and common-law principle, was intended 10 be & very narow escape
valve., Application in this case would invert that thrust and make mistake of law a generally applied or available defense
instend of an unusual exception which the very opening words of the mistake statute make so clear, ie, “A person is not
relleved of criminal liability for conduct * * * unless™ (Penal Law § 15,200, The momentarily enticing argument by defendant
that his view of the statute would only allew a defendant to get the issue generally before a jury further supports the contrary
view because that consequence is precisely what would give the defense the unintended broad practical application,

The presecution further counters defendant’s argument by asserting that one cannod claim the protection of misiake of law
under section 1320 {2 (a) simply by misconstruing the meaning of a stofute but must instead establish that the statute relied
o actually permined the conduct in question and was only later found o be erroneous, To buttress that argument, the People
analogize Mew York's official statement defense to the approach taken by the Maodel Penal Code (MPC), Section 2,04 of the
MPC provides: * 38R

“Section 204, fenorance ar MWisioke

LRI

=37 A belief thar conduct does not legally constimite an offense is a defense o a prosecution for that offense based upon such
canduct when ® * * (b} he acts in ressonable reliance upon an official statement of the law, gferward defermimed 1o be
rvalid o erroneous, conlained in (i) a statute or other enactment”™ (emphasis added).

Although the drafiers of the New York statute did not adopt the precise language of the Model Penal Code provision with the
emphasized clouse, it is evident and has leng been believed that the Legislature intended the Mew Yaork stamte wo be similarly
construed, In fact, the legislative history of section 152015 replete with references to the influence of the Model Penal Code
provizion fyee, Hechiman, Practice Commentaries, MeKinney's Coms Laws of MY, Book 39, Pennl Law § 1520, at 36;
LaFave and Scodt, Substantive Criminal Law § 5.1, n 95; .Dr.:*l']’a'r:lg.n:.l Mo Penal Law u_ll'-.'l.'gw York: A Inferview with Richard
Denzer, 18 Buffalo L Rev 251, 252 [ 1968-196%]). The proposition that Mew York adopted the MPC general approach finds
additional support in the comments 1o section 204 ¢see. Model Penal Code § 2,04, comment 3, n 33, at 279 [(fficial Deafi
and Revised Comments 1985]), 1t is not withowt significance that no one for over 20 vears of this statute’s existence has made
u pevint of arguing or noting or holding that the difference in wording has the broad and dramatically sweeping interprefation
which is now proposed, Such a turnabout would surely not have been accidentally produced or allowed. New York's drafiers
may cven have concluded that the exira clause in the MPC was mere surplisage in view of the clear exceptionability of the
mistake authorization in the first instance. Moreover, adding specified conditions by judicial construction, as the dissenters



woald lave o de o make the nistake exception applicable in circumstances such as these, would be the sheerest form of
judicial legislation.

It was early recognized that the “official statement™ mistake of law defense was a statutory profechion againgl prosecuion
bazed on reliance of a statwte that did /s feef authorize certain conduct. “It seems ofbwvious that society must rely on some
staternent of the law, and that conduct which is /o facr ‘authorized' * * * should not be subsequently condemned. The threat of
punishment under these circumstances can have no detervent effect unless the actor doubts the validiey of the * 389 official
pronouncement-- gaesfionirg of authority thar (s ieall wdeaivalble ™ (Note, Proposed Perdal Law of New York, 64 Colum L
Fev 1465, 1486 [emphasis added]). While providing a narmow escape hatch, the idea was simultanesusly to encourage the
public to read and rely on official sfatements of the law, not 0 have individuals conveniently and persenally question the
witlidity and interpretation of the law and act on that basis. [f later the statute was invalidated, one whe mistakenly acted in
reliamee an the authorizing statute would be relieved of criminal liability, That makes sense and is fair. To go further does not
make sense and would create a legal chaos based on individual selectivity.

[n the case before us, the underfying statute never iv facr authorized the defendant’s conduct; the defendant only thowght that
the stamuiory exempdions permitted his comduct when, in fact, the primary statute clearly forbade his conduct. Morsowver, by
adjudication of the final court o speak on the subject in this very case, i wrned ol thal even the exemption statute did not
permit this defendant 1o possess the weapon. It would be ironic at best and an odd perversion at worst Tor this court now 1o
declare that the same defendant is nevertheless free of criminal responsibility.

The “official statement” compenent in the mistake of law defense in both paragraphs (2) and (d) adds vet another element of
support for our interpretation and holding. Defendant tried o establish a defense under Penal Law § 15.20 {2} (d) a3 a second
prong. But the interpretation of the statute relied wpon must be “ofTically made or issued by a public servant, agency or body
legally charged or empowered with the responsibility or privilege of administering, enforeing or interpreting such statute or
law.” We agres with the People that the trial court alse properly rejected the defense under Penal Law § 15,20 (23 (d) since
none of the imterpretations which defendant proffered miests the requirements of the statwte. The fact that there are various
complementing exceptions to section 1520, none of which defendamt ¢ould bring himsell” under, further emphasizes the
comectness of our view which decides this case under particular statutes with appropriate precedential awareness,

It must also be emphasized that, while our construction of Penal Law § 15,20 provides for narrow application of the mistake
of law defense, it does not, as the dissenters contend, “rule out any defense based on mistake of law,” (See, dissenting *390
opn, b 39930401 To the contrary, mistake of law is a viable exemption in those instances where an individual demonsirates
an effort to learn what the Taw is, relies on the validity of that Taw and, later, it is determined that there was a misfake da the
it ifsedll

The modern availability of this delense s based on the theory that where the government has affirmatively, albeit
unintentionally, misled an individual as to what may or may nol be legally permissible conduct, the individual should not be
punished as a result. This is salutary and enlightened and should be firmly supported in appropriste cases. Howewver, it also
follows that where, as here, the government is net responsible for the error (for there i3 none excepd in the defendant’s own
mind), mistake of law should nol be available 05 an excuse free, Jeffries, Legaliny, Vagueness and the Construction af Pena!
Sranefes, TI Wa L Rev 189 208 [1985]),

We recognize that some legal scholars urge that the mistake of law defense should be available more broadly where a
defendant misimterprets a potentially ambiguous statute ned previously clarified by judicial decision and reasonably believes
in good faith that the acts were legal. Professor Perking, a leading supporter of this view, has said: “[i]f the meaning of a
statute 15 nod clear, and has nod been judicially determined, one who has acted in good faith” should mot be held guilty of
crime if his conducty would have been proper had the statute meant what he ‘reasonably believed' it to mean, even if the court
should decide later that the proper construction is otherwise.” (Perking, Jgrmorance and Misiake in Criminal Low, B8 U Pa L
Rev 35, 451 In support of this conclusion Professor Perkins cites two cases: Siwe v Crorer (30 MIL 1257 and Swess v Stase



(123 Tex Crim &11, 61 SW2d 5120, In both these cases mistake of law was viewed as a valid defense to offenses where o
specific intent {Le., willfully, knowingly, ete.) was an element of the crime charged. In Burny, the count recognized mistake of
low as a defense to extortion. The statute defining “extortion”™ made the “willful” deing of the prohibited act an essential
ingredient of the offense, The court, holdmg that mstake of law 15 @ defense only where the mistake negates the specific
intent reguired for conviction, borrowed language from the Caster case: “In Seate v Cutfer * = ¥ the court said: The argument
goes upon the legal maxim ignerantia legis neminem excusat. But this rule, in its application to the law of crimes, 15 subject *
= certam impertant exceptions, Where the act done is malum in se, or where the law which *391 has been infringed was
setthed and plain, the maxim, in its rigor, will be applied, but where the law iz nod settled, or s obscure, and where the gty
infertion, being o wecessary consiiivens of the parficidar offence, B3 dependent on o knowledge of the law, this rale, i
erforced, would be misapplied” ™ (Burns v Brare, 123 Tex Crim, at 613, 61 SW2d, at 513, supea [emphasis added]). Thus,
while Professor Perkins states that the defense should be available in cases where the defendant claims mistaken relionce on
an ambiguous statute, the cases he cites recognize the defense only where the law was ambiguous and the ignornce or
mistiuke of lnw negated the requisite intent (see alto, People v Welss, 276 NY 384, supeal. In this case, the forbidden act of
possessing a weapon i clear and wnambiguous, and only by the interplay of a double exemption does defendant seck to
gscape criminal responsibility, i.e., the peace officer statute and the mistake stamite,

We conclude that the bever and comrectly constrsed view is that the defense should not be recognized, except where specific
intent s an element of the offense or where the misselied-upon law has later been properly adipdicated as wrong, Any
brosder view fosters lowlessness, [t has been said in support of our preferred view in relation to other available procedural
protections: “A statute * * % which is so indefinite that it 'either forbids or requires the doing of an act in terms 50 vague that
men of common intelligence must necessarily guess at its meaning and differ as 1o its application, violates the first essential
of due process of law' and is unconstitutional. IT the court feels that a statute is sufficiently definite 1o meet this test, o s hard
1 see why a defense of mistake of law is needed. Such o statute could hardly mislead the defendant into believing that his
acts were nod eriminal, if they do in fact come under s ban * * = [1]0 the defense of mistake of law based on indefiniteness is
raised, the court is * * * going to require peool ® * * that the act was sufficiently definite to guide the conduct of reasonable
men, Thus, the need for such a defense is largely supplied by the constitutional guarantee” {Hall and Seligman, Mistake &/
Low and Mens Bea, 8 U Chi L Rev 641, 667 [1941])

Strong public policy reasons underlic the legislative mandate and intent which we perceive in rejecting defendant's
eonstruction of New York's mistake of law defense statute. If defendant’s argument were accepted, the exceplion would
swallow the rule, Mistakes about the law would be encouraged, rather than respect for and adherence to law, There *392
wornld be an infinite number of mistake of law defenses which could be devised from a good-faith, perhaps reasonable but
mistaken, interpretation of criminal statutes, many of which are concededly complex, Even more troublesome are the
opportunities for weongminded individuals to contrive in bad faith solely to get an exculpatory notion before the jury. These
wre ngd in terrorem arguments disrespectful of appropriate adjudicative provedures; rather, they are the realistic and practical
comsequences were the dissenters” views to prevail. Our holding comports with a statutory scheme which was not designed 1o
allow False and diversionary stratagems to be provided for many more cases than the statutes contemplated. This would not
servie the ends of justice but rather would serve game plaving and evasion from properly imposed criminal responsibility.

Accordingly, the order of the Appellate Division should be affirmed.

Chief Judge Wachtler and Judges Simons and Titone concur with Judge Bellacosa; Judge Hancock, Jr,, dissents and voles 1o
reverse in a separate opinien in which Judges Kaye and Alexander concur

Order affirmed, =406
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CITE TTTLE AS: Boreali v Axelrod

SUMMARY

Appeal from an order of the Appellate Division of the Supreme Court in the Third Judicial Department, entered July 29,
1087, which, with two Justices dissenting, affirmed an order and judgment of the Supreme Court (Harold 1. Hughes, 1.},
entered in Schoharie County, (1) denying a motion by defendants for summary judgment, (2) granting a motion by plaingiffs
for summary judgment, and (3) declaring that the rules set forth at 10 NYCRR part 25 are null and void,

Boveali v Avelrod. 130 AD2d 107, affirmed.

Rellagosa. J.
[ Drissenting),

I would reverse and uphold the Public Health Council (PHC) regulation, adopted to preserve and improve the public health,
prohibiting smoking indoors in some public places and in designated portions of workplaces (10 WYCRR 25.2). This
comprehensive plan, based on a thoroughly documented record and a carcfully deliberated public procedure, was
promulgated to protect innocent bystanders from inveluniary exposure to the environmental smoke of others.

The majority accepts the Legisiature’s delegation of broad authority to the PHC o make regulations concerning a wide range
of issues affecting the public health fxee, Marer of Levine v Whalen, 39 NY2d 510, 513). They recognize that the legislative
delegation may be granted in the most generous terms [Chiropractic Asse. v Hilfeboe, 12 MY2d 109, 120, that the regolation
is in harmony with the statwte (Srare Div. of Human Rights [Voeldemarsen] v Genesee Hosp, 50 NY2d 113, 118; Marrer of
Jones v Berman, 37 WY2d 42, 53), and that this court has held the particular delegation under Public Health Law § 225 {4),
(5) (2} to be valid (Chiropractic Assn v Hilleboe, supra). They even acknowledge that the Legislature did not preempt the
field of public smoking or evince an intent to constrict the PHC mandate by enacting its own 1975 narrow smoking ban in
Public Health Law article 13-E.

Yet, the majority, wrongly 1 respectiully submit, concludes that the separation of pewers doctrine has been transgressed by
the Legislature and by the PHC and, on that basis alone, they uphold the judicial mvalidation of the smoking ban regulation.

The statutory authority for protecting the public health was delegated by the Legislature 1o the PHC 75 vears ago in the
broadest possible mandate and it has not been withdrawn or narrowed, Indeed, it has been exercised regularly with this *17
court's express approbation (Mavrer of Levivee v Whaler, 30 WY 2d 310, 317, supra; Chirepractic Assie v Hilleboe, 12 NY2d
109, 120, sypra). That power includes adoption and amendment o the Sanitary Code dealing with the root source of



authority here--"matters affecting the security of life or health or the preservation and improvement of public health * {Public
Health Law § 225 [4], [5] [a]) This court, in & definitive ruling, has held that mission, that delegation and its broad
implementation, w be constiutionally proper (Chiroproctic Assn. v Hilleboe, supra, at 120 [under State Constitution the
Legislature properly delegated power o the PHC in Public Health Law & 225])

This antismoking regulation is a fortiori valid compared to the regulation in Chivapractic Assa, v Hillehow (supral, which was
a restriction on the freedom and access to chiropractic X-ray treatments, protecting patients from their own choices, Inasmuch
as-the Public Health Council could do that with our approbation, we search in wvain for reasons in the majority’s decision that
the same statutory source of authority cannot protect the public health of innocent, mvoluntary dhird-parfy victims from
odhers with this limited regulation.

“[1) 15 not necessary that the Legislature supply administrative officials with rigid formulas in fields where flexibility in the
adaptation of the legislative policy to infinitely variable conditions constitute the very essence of the programs. Rather, the

standards prescribed by the Legislature are to be read in light of the conditions in which they are to be applied” (Marrer of
Micholfas v Kok, AT NY2d 24, 31

The Legislature declared its intent that there be a PHC in this State and empowered it o adopl a Sanitary Code for the
preservation and improvement of the public health. The Legislature also wisely refrained from enacting a rigid formula for
the exercise of the PHC's critical agenda of concerns because that calls for expert attention, That legislative forbearance

__________________ LI, Ee— = . — I P T

represents both @ sound administrative low principle and, at the threshold, a constitutional one as well (Marer of Levine v
Whalen, 30 NY2d 310, 513, supra; Cliivopractic Assn, v Billebog, 12 WY 2d 109, 120, supra). The Legislature could not heve
foreseen in 1913 the specific need for PHC regulations in areas of human blood collection, care and storage; X-ray film
usage; pesticide labels; drinking water comamination, or a myrisd of other public health topics (see, New York State Sanitary
Code, 10 NYCRR parts 1-25). It was prescient and *18 sound governance as well to grant flexibility to the objective expert
entity s it could in these exceptional instances prescrbe demonstrably needed administrative regulation for the public health,
free from the sometimes paralyzing polemics associated with the legislative process. Just as many of the other specified
categories in the State Sanitary Code have properly been regulated by the PHC, so, too, doss the subject of public indoor
smoking and its impact on the health and well-being of innocent third-party victims comfortably fall within that identical,
bread legislative embrace.

While the court admits the difficulty under the high separation of powers standard of articulating the basis for drawing, and
even Mnding, some line limiting the PHC's conceded exercise of authority, it nevertheless goes ahead and does so. Iis line is
na line, but rather an arbifrary judgment call of its own. It is this judicial branch intrusion which constiutes the fruly
egregious separation of powers breach into the exercise of prerogatives of the Legislature (Public Health Law § 225 [4], [5]
[a] [enabling legislation]) and of the executive (10 WY CRE 23.2 [implementing regulation]).

It is painfully ironic that the PHC, as the legislatively designated body of experts for a wast litany of public health concerns
(vee, Chiropractic dssn v Hiffeboe, 12 KY2d 109, 119020, sueral, 15 declared for the first time and against a long line of
precedents o lack expertise in this instance. The majority assertion in this regard collapses under the weight of the medically
proven Fct that environmental wobaceo smoke, especially indoors, is hazardous and even deadly to the health of thousands of
innocent bystander nonsmokers (see, Health Consequences of Involuntary Smeking, A Repor of the Surgeon General [Des.
1986]; Friedman, Prevalence and Correlares of Passive Smoking, 73 Am J of Pub Health, Mo. 4 [1983]; Repace, Proflems of
Paszive Smoking, Bull of NY Acad of Med, at 936-046 [Dec, 1981]), The context and the record upon which the PHC
exercized, carefully and narrowly, its conceded authority and its medical and scientific expertise on an overwhelming record
are directly relevant and compel reversal, The legal denigration of the PHC and s work i3 a grove mistake.

Along the way 1o s decizion, the majority somewhal hesitantly deals with a legislative history aspect of the case. [t
conghedes that the law passed by the Legislature and on the books for 73 years (Public Health Law § 225 [4], [5] [2]) is 19
nullified or newiralized by the mability of the Legislature 10 broaden s existing narrow ban {Public Health Law § 13%9-0).
The functional consequence of the negatively implied repeal of the broader authorization, Public Health Law § X235 (4}, (5)
(&), imputed by the majority 1o these recent failed legislitive efforts, will be welcomed by opponents of all kinds of existing
laws from now on, because the majority’s rube dramatically changes the use of legislative history and of the principles of
ordinary statutory construction. This will come back to haunt us a5 much as the apologetic side step of directly controlling
recent authority (47 Kew Gordens Bd Assecs. v Tebureski, TOMY 2 325, 335),

Mo decision of this court and no relevant administrative law principle have been found where general rule-making power was
nullified by a court because exceptions to the rule were also promulgated by the regulating entity in response to ancillary
social, economic or even policy factors, The majority argument in this respect seems to assert that the PHC was too
reasonable and too forthright, and that what it perhaps should have done was create an absolute ban oo indoor smoking



expressly and pristinely premised on public health concems. Life and government are nist 5o neatly categorized. Surely, if the
greater power exists, the lesser, as responsibly exercised here, should not be forbidden! In any event, the regulatory
provisions af issue contain a severability provision (10 NYCRR 25.7) which would permit the invalidation of objectionable
exceptions without overturning the validity of the adopted limited ban on indoor smoking.

Finally, there should be great concem about another and breader precedential regression lurking behind the diaphanous
analysis of the majority's holding. Modem administrative and regulatory law principles are profoundly implicated by the
majority’s expression of and reliance on the anachronistic nondelegation theory embodied in a concurring opinion of Chief
Justice Rehnquist (Tndusieial Union Depy, v American Perrolewm Tnsi, 448 US 607, 671 [Rehnguist, 1., concurring]). The
majority”s invecation of the nondelegation doctrine sounds a discordant nete which can summon no good o future
administrative law disputes. This doctrine was last used to invalidate an act of Congress in 1935 in the infamous Schechrer
Corp. case (295 US 495, see also, Industrial Union Dept. v American Pefrofeum fnse, supra, at T17, n 30 [Marshall, 1.,
dissenting]), and arises from a line of Supreme Court decisions responsible for a historical upheaval in the Supreme *20
Court and in the main subsequently overruled anyway (Tndustrial Union Dept. v American Perrolewm Inst, supra, at 674
[Rehngquist, 1., concurring]).

The cloud deposited by the instant case on modern administrative and regulatory law is bad encugh i the legal sensa, But
nothing could be more tragic than the harm and hazard inflicted involuntarily on many thousands of innocent third persons,
nonsmokers, whose public health was entrusted to the expent protection of the PHC. Its effort is crushed without analytical or
precedential justification. That is the human dimension of this case which the cour! cannol avedd, however awkwardly i fries,
by its dry doetrinal discussion. The case represents, simply, 4 substitution of judicial preference for the expert authorized
action of an agency which & a “creature| | of the Legislature * * * possessed only of thase powers expressly or impliedly
delegated by that body™ (Matrer of Nicholas v Kahn, 47 NY2d 24, 31, supra; Matter of City of Utica v Water Pollution
Conrod B, 3 NY2d 164, 168-169),

Meither the Legislature nor the PHC has transgressed the gossamer lines marked by the separation of powers doctrine, either
in delegation or in implementation, That docirine demands respect from all three branches of government, including this one.

Chief Judge Wachtler and Judges Simons, Kaye, Alexander and Hancock, Ir., concur with Judge Titone; Judge Bellacosa
dissents and voles (o reverse in a separate opinion.

Order affirmed, withowt costs, *21
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SUMMARY

Appeal, by permission of the Court of Appeals, from an order of the Appellate Division of the Supreme Court in the First
Judicial Department, entered April 2, 1987, which affirmed a judgment of the Supreme Court (William P. McCooe, 1),
entered in New York County in & proceeding pursuant to CPLR article 78, dismissing the petition to set aside the partial
revocation of a building permit issusd to petitioner.

Matser of Farkview dssocs, v City af New York, 129 AD2d 4035, affirmed,

OFINION OF THE COURT
Bellacosa, J.

We hold in this case involving the height of a building on Park Avenuve in Manhattan, already constructed in excess of the
height limitations of applicable zoning provisions, that *279 estoppel is not available to preclude a govermmental entity from
discharging its statutory duties or to compel ratification of prior erroneous implementation in the issuance of an invalid
building permit. The rare exception to the unavailability of estoppel against governmental entities may nol, in any event, be
invoked in this case where reasonable diligence by a good-faith inguirer would have disclosed the true facts and the
bureaucratic error, We may not address the additional claim that governmental cormection of prior administrative action,
ermonesusly overriding applicable zoning provisions, constitutes an unconstitutional taking nasmuch as there is a pending
variance application. We thus affirm the Appellate Division™s order affirming the denial of relief to plaintifT,

Crwmer-builder Parkview's property, purchased in 1982, is at the southeast corner of Park Avenue and $6th Street, located 90-
to 190-fieet east of Park Avenue. A portion of the property is within a Special Park Improvement District (P.1.D.) created by
enactment of the Board of Estimate of the City of New York in 1973, The enabling and authorizing resolution limits the
height of new buildings in that district to 19 stories or 210 feet, whichever is less. The P.1D. boundary ran uniformly 150-feet
east of Park Avenue until, by resolution of the Board of Estimate on March 3, 1983, the metes and bounds deseription of the
P.LD. was amended, providing in part for a reduction from 150 1o 100 feet between East 88 Street to midway between 95th
and 96th Streets, The boundary north of this midblock division, purseant to the metes and bounds, remained at all imes 150
feet. Plaintiff's property was thus unaffected by this 1983 change and hos always been governed by the 1973 original
EmAcimeant,

soning Map 6b accompanying the March 1983 resolution depicted the amended boundary with a dotted line which fell
within & shaded area constituting the existing P.LD. A numerical designation of “1350”, included on esrlier versions of the
map to show the setback, had been removed and a new designation of 1007 was inserted adjacent to the dotted line. This left



no numerical designation along the northern part of the boundary. The “1507 designation signaling the refention of the
boundary north of the 95th-%6th Street midblock line was reinserted on a version of Map 6b published to reflect a subsequent
resolution of September 19, 1985,

Parkview's imitial new building application, submitted on June 5, 1985, was rejected for failure to show compliance with
%280 the P.LD. height limitation. Based upon ifs interpretation of the version of Zoning Map &b existing in the summer of
1985, Parkview concluded that a 100-foot boundary controlled, and its revised building application, submitted on July 31,
1983, limited the height of the propesed new building to 19 sfories between its property line and 100 fest from Park Avenue,
The portion of the building sethack more than 1080 feet from Park Avenue was to rise 31 stories. The application was
approved by the Depariment of Buildings as conforming with all zoning requirements on August 12, 1985 and, afler
rereview, a building permit was issued on November 21, 1985 by the Borough Superintendent, There is no dispute that at the
time the permit was isswed the Depariment erroncously interpreted amended Map 6b as changing the boundary on 96th Streel
B 100 feet, Om July 11, 1986, however, afler substantial constrection, the Borough Superintendent of the Deparment of
Buildings issued a stop work order for those portions of the building over 19 staries within the full 150 feet of Park Avenue,
After review, the Commissioner of Buildings pantially revoked the building permit, consistent with the stop work order, on
the grounds that the permit, to the extent it authorized a height of 31 stories from 100-feet back instead of 150-feet back, was
invalid when issued,

Parkview appealed the Commissioner’s decision to the Board of Standards and Appeals (BSA), which denied the appeal and
susigined the determination of the Commissioner. [n sum, the BSA found that the dosted lines on Zoning Map 6b wiihin the
shaded P.LD., expressly connsting & redwction to 10 from 150 feet of the protected aren, excluded the 96th Street frontage
of plaintiff from any change; that the original resplution with its metes and bounds description, which was never changed in
any event, controlled over the map depicting the boundaries even if the map could be misread; and that the boundary-height
limitation applicable to Parkview under the metes and bounds description was and had alwavs been 150-feet east of Park

Aovenue,

Parkview then turmed to the courts, essentially in an article 78 proceeding, secking to set aside the partial revocation of its
building permit. It seught to reinstate the full permit, arguing that the final BSA determination was arbitrary and capricious or
affected by eror of law because the original permit was properly issued; that its rights pursuant to that permit had vested; that
its reliance on the permit caused substantial and irreparable harm requiring that the City be estopped from “281 reveking the
permit; and that the partial revocation deprived Parkview of s property without due process or just compensation.

The 1AS Judge dismissed the petition holding that the BSA's determination was reasonable and supported by substantial
evidence that the building permit was invalid when issued, vesting no rights, because the building plans did not comport with
the metes and bounds description for the P.LD. as contained in the conirolling original legislaive enactment of the Board of
Estimate. The court also held that estoppel was unavailable as a matter of law. Finally, the constituticnal taking argument was
dismissed as premature because Parkview had failed 1o apply for a variance which is a prerequisite to that claim. The
Appellate Division affirmed, and this appeal enswed by leave of this court.

Parkview argues that its original permit was issued in conformity with & reasonable interpretation of the zoning magp, thus
making il valid when issued; that the principles of equitable estoppel preclude the partial revocation of the building permit
even if the permit was erronepusly issued; and fhat the City's partial revocation of its permit constifutes a taking in violation
of due process of law and withoul just compensation. The City counters that the decision of the BSA has a rational basis
because the permit was invalid when issued; that equitable estoppel is not available to estop a municipality from enforcing its
zoning laws when the building permit issued by the municipality violated those zoning laws; and that the petition below
failed to state a claim for an unconstitutional aking.

There can be litle quarrel with the proposition that the New York City Department of Buildings has no discretion 1o issue a
building permit which fails to conform with applicable provisions of law, and that the Commissioner may revoke a permit
which “has been issued in ervor and conditions are such that a permit should not kave been issved”™ (Adminmstrative Code of
City of Mew York §§ 27-191, 27-1%7). Since discrepancies between the map and enabling resolution are controlled by the
specifics of the resolution (Mew York City Zoning Resolution §§ 11-22, 12-01), the original permit in this case was invalid
inasmuch as it autherized construction within the 130-foot P.LD. above 19 stories in violation of New York City Zoning
Resolution § 92-08 (2 Journal of Proceedings of Board of Estimate of City of NY, o1 1708 [Cal Ne. 6, Apr. *282 23, 1973],
as amended [Cal No. B, Mar. 3, 1983]). Therefore, the subsequent BSA action in ratifying the decizsion of the Commissioner
partially revoking Parkview's permil bad a sound legal basiz, Indeed, there was no discretion reposed in these authorities to
do otherwise at that point and on the record before them at that time.

Tuming to the next stage of owr analysiz, we have only recently once again said that “[glenerally, estoppel may not be



invoked against a municipal agency to prevent ot from discharging its statutory duties™ @Soruges-Leftwich v Bivercross
Tenants” Corp, 70 MY 2d 849, citing Matrer of Daleview Nursing Home v Axelrad, 62 NY2d 30, 33, Mawter of Hamprons
Hosp, & Med, Center v Moore, 52 NY2d 88, 93; sev alse, Matter of £ F.5 Ventwres Corp, v Foster, 71 NY 24 359 [decided
herewith]). Moreover, “[e]stoppel is not available against a local government unit for the purpese of ratifving an
administradive error”™ {Morley v Arricale, 66 NY2d 8485, 667 In particular, “[a] municipality, it is senled, is not estopped
froem enforcing its zoning laws either by the issuance of a building permit or by laches” 0y of Fomkers v Renays, fne,
3 MY 490 505) and “[t]be prior issee @ petitioner of a building permit could not “confer rights in eontravention of the
zoning laws™ " (Maitrer of B & O Consie, Corp. v Board of Appeals, 309 NY T, 732, citing Ciy of Buffalo v Roadway Tr,
Cor, 300 WY 453, 463}, Insofar as estoppel is not available to preclude a municipality from enforcing the provizions of s
zoning laws and the mistaken or erroneous ssuance of a permit does not estop a municipality from correcting emors, even
where there are harsh resulis (Parsa v Stove of New Yok, 64 NY2d 143, 147, Marer of New Fork Cine v City Civ, Serv,
Comipie, G0 WY 2d 436, 448-449), the City should not be estopped here from revoking that portion of the building permit
which violsted the long-standing zoning limits imposed by the applicable P.LD, resolution, Even if there was municipal error
in one mag and in the mistaken administrative issuance of the criginal permit, these factors would be completely outweighed
in this case by the dociring that reasonable diligence would have readily uncovered for 2 good-faith myguirer the existence of
the unequivocal limitations of |30 feet in the original binding metes and bounds descripfion of the enabling legislation, and
that this boundary has never been changed by the Board of Estimate, The policy reasons which foreclose estoppel against a
governmental entity in all but the rarest cases thus have rrefutable cogency in this case, ¥183

Finally, Parkwview's claim that the City's action constitutes a taking without due process of law or just compensation may nod
be addressed in this action and at this time because Parkview had failed to apply for a variance fvee, Churckh of 58 Paul & St
Andrew v Barwick, 67 WY 2d 510, 519; see alse, Scarsdale Supply Co. v Village of Scarsdate, 8§ WY 2d 325, 330; Levit v
frcorporaied Vil of Sawds Poine, 6 NY2d 209, 273), The variance application now pending iz, of course, not affected by our
decision today.

Accordingly, the order of the Appellatz Division should be affirmed, with costs,

Chicf Judge Wachtler and Judges Simons, Kaye, Alexander, Titone and Hancock, Jr., concur,

Order affirmed, with costs. *284
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The People of the State of Mew York, Respondent,
Y.
Steven I, Roe, a Juvenile OMfender, Appellant.
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CITE TITLE AS: People v Boe

SUMMARY

Appeal, by permizgsion of an Associse Judge of the Court of Appeals, from an order of the Appellate Division of the
Supreme Court in the Second Judicial Department, entered May 31, 1988, which affirmed 2 judgment of the ‘Westchester
County Court (Robert P, Best, 1), convictmg defendant, after a nonjury trial, of murder in the second degree,

People v Boe, 140 AD2 724, alfirmed.

Bellacosa, J.
(Dissenting),

I vote to reverse this conviction of a | 3-year-old person for the highest degree of criminal homicidal responsibility--depraved
indifference murder. The evidence adduced, the statutory scheme under which defendant was charged, and the legislative
intent kehind it do not support the disproportionate level of maximum blameworthiness imposed here. Moreover, this result
finalizes the obliteration of the classical demarcation between murder and manslaughter in this State, not only for juvenile
offenders but also for all adult aceuseds. As former Chief Judge Breitel so trenchantly observed with respect to an analogous
stututory scheme and concept: “[Tlhe appropriste use of affirmative defenses enlarges the ameliorative sspects of a statutory
scheme for the punishment of crime, rather than the other way around--@ shif fom primitive mechanical elassifcations
based ow the bare anrisocial oot ond § consegquences, rather than on the notmre of the affender and the conditions which
e some degree of excuse for iy cowdier, the mark of an advanced criminofogy” fsee, Peopde v Palferson, 3% WY 2d
288, 306-307 [Breitel, Ch. 1., concurring (emphasis added)], ofa 432 US 197).

From common-law times o modern penal code days, the tragic incident at the heart of this case has qualified as the
paradigmatic manslaughter with recklessness as the culpable mental state or mews req. Indeed, until recently, persons under
16 years of age in this State were legal infamts incapable of being convicted of any crime as an adult, no less of the prime,
most heinous crime punishable under our law--murder. This case represents an enormous penelogical regression by
combining the juvenile offender evception with the depraved indifference homicide exception and giving birth w this
routinized homegenesus murder category.

Chne of the three dafinitions of murder in this State is recklessly engaping in conduct which creates a grave risk of death and
causing the death of another under circumstances *30 evincing a depeaved indifference 1o human life (Penal Law § 125,25
[2]). That i the one at issue in this case. Manslaughter, second degree, is defined as recklessly causing the death of another
person {Penal Law § 123,15 [1]). This court has held that both of those crimes (the first an “A=17 felony carmying a mandatory
senfence of at least 15 years to life [Penal Law § 700080, and the lesser being a = felony qualifying for 4 12 to 15 vears
[Penal Law § 70.02]) require the same culpable mental state {Peaple v Register, 60 WY 2d 270, cerr demied 466 US 953), ie.,
acting recklessly when aware of and consciously disregarding o substantial and unjustifiable risk (Penal Law § 15.05 [3]L



But that culpable mental state, taken alone, supports and defines only manslaughter unbess elevated to murder by reckless
conduct, which additionally creates a grave risk under circumstances evineing a depraved indifference to human life. The
calapulting ingredients are gravily and depravity, Other synonyms used to try to understand the essence of the escalafing
difference include malignant, malicious, callous, eruel, wanton, unremorseful, reprehensible and the like, The semantics
alone prove that the analysis necessarly includes some subjective, gradational assessment.

While the wangible content of “depraved indifference to human life”™ is thus clusive, the wantonness of the conduct
augmenting the reckless culpable mental state must also manifest a level of callousness and extreme cruelty as to be “equal in
blameworthiness to intentional murder” (Prople v Register, 60 NY2d 270, 275, cerr denied 466 US 933, supra). [ allude to
some of the same case illustrations in this regard as the majority does, except | emphasize the particular escalating depravity
facts that the majority aveids: firing a gun three times in a packed barroom, Aaving Boasted in advance an infention fo kil
sewteone (1d ) driving a car at high speed on a crowded urban sireet and foiling to apply the brakes affer siviking ore person
(People v Gomez, 65 NY2d 9); contimously beating a young child over o five-day period (Peaple v Poplis, 30 NY2d 85).

l-r-h-r-HHr b widae r-.-l-'l- P -|I- r n'nl.-.-h .-.l -u-\.1:m.. u.n.l'u...
el i Y [l el LA isldaL UTE RRIELY ETaini

-
:_
i
r

MAUrGer SCEE i CIEI. §
homicide that is so horrendous as o qualify, in a legal fction way, for b Iamcwmhlnm in the same dngn:e as the la]r.lng of
another’s life intentionally, purposefully and knowingly fsee, Donnino, Practice Commentanies, McKinney™s Cons Laws of
NY, Book 3%, Penal Law art 125, at 491; 2 LaFave & Scott, Substantive Criminal Law § 7.4). It is treated equally with the
*3 common-law antecedent of premeditated murder with malice aforethought, Early cases reveal that the concept of
“depraved mind™ murder as an escalating factor emerged from this common-law notion and was applied in cases where,
despite evidence that a defendant had no desire to kill, the conduct nonetheless demonstrated a substitutive aggravating
“malice in the sense of a wicked disposition” fsee, Gegan, 4 Cave of Depraved Mind Murder, 49 5t John's L Rev 417,
423417} Modem statutes have borrowed and recast the concept “of a wicked dispesition” to speak in terms of “exireme
indifference to the value of human life”, The predecessor of New York’s present statute used an “act imminently dangerous
to athers " and was interpreted to apply, consistent with its exceptionability, only in cases where defendant™s conduct created
a danger o a muliitede of persons rather than 10 just one individual {zee 2 Rev Stat of MY, part IV, ch L tit [, § 5 [1829)
[emphasis added]: Darey v People, 10 WY 120 [1834]). The language of the statute was expanded in 1967 o apply 10 persons
who engage in “conduct which creates a grave risk of death o another person”™ and has been construed to apply 1o an atfack
dirccted at a single person f7ee, Penal Law § 12523 [2]; People v Popdfis, 30 NY 2d 83, supra).

Tha Adsrrsead A Faramea
Bal URpPTEYRO IMANETenes

The latest significant case, invelving far more egregious conduct tham is presemt in the instant case and held o constitute
depraved indifference murder, evoked a waming, albeit in dissent, of the “evisceration™ of the “distinction” between
manslaughter and murder (Peopde v Register, 60 NY2d 270, 284 [Jasen, J.. dissenting], supra). In my view, today's
application completes the homogenization.

In this cose, a 15-vear-old person stands convicted of the tragic and senseless killing of the 1 3-year-old brother of his best
friend. The shooting sccurred around three o'clock in defendant’s home on a summer afternoon. Thirteen-year-old Darrin
Seifert and another voungster, Dennis Bleakley, went to defendant’s home where they were invited to defendant”s upstairs
bedroom. They examined defendant’s weapons collection, which included a sawed-off shotgun. After the weapons were
returned to their storage places, defendant and his two companions walked down the hallway to defendant™s parents' room
where defendant removed a [12-gauge shotgun from a gun case, Defendant asked Darmin to retrieve some shotgun shells
located on a shelf in defendant’s room. Darrin and Dennis went to defendant’s room and ook five shells. Three were live
ammunition and two were “dummies”, Rewrning to *32 the master bedroom, Darrin handed the shells to defendant, who
progesded to load the shotgun with four shells. Testimony established that defendant knew two of the shells he loaded into
the gun were “live™ and two were “dummies”, There was also conflicting testimony as to whether the defendant understood
that the gun worked in such a manner that the first shell inserted into the gun would be the last fired from the gun or vice
versa. The two police investigators testified that, shortly after the meident, defendant indicated he thought he had chambered
a2 “dummy” shell and appeared stunned when he leamned the gun operated on a “first in—last out” order of fire, Defendant
contradicted this testimony when he testified he had not paid attention to the order in which he loaded the shells into the gun.
Both theories, in any event, suggest only recklessness, nol depravily,

Moreowver, afier loading the gun and while standing 10 fest away from the other two bovs, defendant exclaimed, “Let's play
Polish roulette. Who's first?™ Defendant raised the shotgun, pointed it &t his two companions and pulled the trigger. The fum
fired a live shell which hit Darrin’s right chest and shoulder area, knocking him to the floor. Defendant dropped the shotgun
and ran over to Darrin, screaming, “Doa't die. [ killed my best friend s brother,” He quickly directed Dennis o go downstairs
o call an ambulance, which was done. A neighbor, hearing the shot, entered the house and ran upstairs. She observed
defendant straddled over Darrin®s body and heard him say, “Is he alright? Is he alright? Tell me.” When the police arrived
shorly thereafter, they observed the defendant pounding his fists against the wall, crying, “I can®t believe | shot him. | can't
believe | shot my best friend. Help, please, oh my God, help,” The ambulance arived and Darrin was taken o the hospital



where he was pronounced dead on arrival,

The District Attorney presented the evidence to a Grand Jury and sought a depraved indifference murder charge against this
defendant as a juvenile offender. The Grand Jury complied and a bench trial ensued after which the Trial Judge, as trier of
fact, convicted on that top count. The question is whether defendant’s conduct “was of such gravity that it placed the crime
upon the same level as the taking of life by premeditated design * * * [and whether] defendant’s conduct, though reckless,
wis equal in blameworthiness to intentional murder™ (People v Register, 60 WY2d 270, 274-275, cerf denied 466 US 953,
supra). =33

| disagree that defendant’s conduct qualifies for this lofty homicidal standard, He acted recklessly, of that there can be no
doubt, He could also have been punished proportionately as an adull enminal, of that, too, there should mel be any doubt, But
the accusation and the conviction at the highest homicidal level, predicated on callous depravity and complete indifference to
human life, are not supportable against this 15 year old on a sufficiency review and are starkly contradicted by the whale of
the evidence adduced.

This “crime is classified az murder and the murder penalty should be imposed “only when the degree of risk approaches
certainty; that is, at the point where reckless homicide becomes knowing homicide’ ™ (People v Lilly, 71 AD2d 393, 398
[Simons, )., dissenting], quoting Gegan, 4 Case of Depraved Mind Mirder, 49 5t lohn's L Rev 417, 447 [emphasis added]).
Here, defendant’s actions cannot be said to have created an almost cerinin risk of death. The mathematical probabilities, the
objective state of mind evidence at and around the criticai moment, the ambiguity in the evidence as to the operational order
in the firing of the weapon, and all the circumstances surrounding this tragic incident all render the risk unceriain and
counterindicate depravity, callousness and indifference of the level fictionally equalling premeditated, intentional murder.
That central and essential element of the crime charged was not proved bevond a reasonable doubd and that has been for a
very long time a classically reviewable issue in this court (People v Ledwon, 133 NY 10),

I, of course, accept the truism, repeatedly cited by the majority as a justification for its conclusion. that the evidence must be
viewed in the light most favorable to the People. But | do not worship that generality nor do [ believe that it disploces equally
pertinent principhes and analysis; nor has it overrubed other cogent and relevant precedents like Ledwon (supral. Besides, if
this 15 vear old is to live the rest of his life with the scarlet condemnation of “depraved murderer”, he is entitled 10 have the
entire relevant evidentiary res gestse examined within the framework of this court’s traditional powers.

The testimony of the only other evewilness, Dennis Bleakley, established that defendant was shaken and distraught
immediately upon realizing that he had shot their companion, Defendant also immediately ran to his victim and instructed
Dennis to call an ambulance; the neighbor testified that when *34 she arrived on the scene, seconds after hearing the shot,
defendant was kneeling over his friend’s body and crying. Similarly, the police officer who arrived on the scene testified that
defendant was extremely distraught and overcome with grief. This is not evidence beyond a reasanable doubt of that hardness
of heart or that malignancy of attitude qualifying as “depraved indifference”™ f3ee, People v Ledwon, 153 NY 10, supral,
Frankly, the evidence proves the oppasite,

Mor should evidence of the “objective circumstances surrounding the act of the shooting™--the essential elevating element of
the crime--be discarded as “beside the point™ and anificially cut off as of the moment of the flash of the weapon (majority
opn, at 271, This is a substantial and new evidentiary restriction and one that has bean rejected by o leading authority (2
LaFave & Scoff, Substantive Criminal Law § 7.4, at 24-205), Indesd, the very section of that texi relied upon by the
majority is antithetical 1o the majority’s approach and supports the view advanced in this dissent in this regard (see, majority
opn, al 27, n 73 “[ejn balance, it would seem that, 1o convict of murder, with its drastic personal consequences, subjective
realization should be required™, and evidence of a defendant’s conduct in stopping and aiding a victim, whom he had struck
and faally injured, was admissible “to ‘negative the idea of wickedness of disposition and hardness of heart” required for
depraved-heart murder” (see, 2 LaFave & Scott, Substantive Criminal Law § 7.4, at 205, citing Commosrwealth v
MeLanghiin, 293 Pa 218, 142 A 213 [1928]). Under the majority’s cramped approach, one must wonder whether res gestae
conduct will be foreclosed in a prosecution attempt to prove a real depravity set of circumstances in some other depraved
murder cuse. More to the point here and for the defense side of cases yet to come, the majority appears also to be significantly
preventing the evidentiary development of ameliorating or contradicting factors with respect to depravity. Both sides and the
truth-seeking process itself lose with this antiseptic evidentiary embargo.

Omn an inextricably related issue, the majority also summarily rejects the defendant’s objection to the prosecutor’s wse of
prejudicial prior conduct evidence. To establish defendant’s depravity, the People introduced evidence thai defendant had
previously pointed an unboaded firearm at others, that he had handled a variety of guns and demonstrated to his friends how
te load and unload these gens. They even introduced defendant’s magazines concerning guns and the posters that hisd *35
hung in his bedroom. Evidence of this conduct, of this penchant, of this hobby, and of these prior “bad acts” never should



have been admitted because the probative value was nonexistent of 50 overwhelmingly prejudicial that the tenuous
probativeness was substaniially outweighed (People v Hudy, 73 NY2d 40, 54-36; Peaple v Femtimigiia, 32 WY2d 350,
Peaple v Molinenx, 168 NY 264). The Trial Judge nonetheless took the evidence over objection, stating that it bore on
defendant’s familiarity with guns and tended to establish defendant’s depraved mind-—-and he was the sobe fact finder. As o
the first issue--defendani’s familiarity with guns-—-the evidence totally failed to show that defendont knew the order of fire of
the weapon used that afternoon--the only relevant issue in this regard in the case. As to the second issue--establishing this
15-year-old's depraved mind=the evidence of defendant’s prior acts as related to the charged event is not relevant to show
defendant’s state of mind on the afiernoon i question and was inappropriately devastating in its impact {ree, United Stares v
Afiehei, 869 F2d 670 [2d Cir]). If the truth be stated, we know that this evidence was admited for only one purpose: the
prosecutor’s determination to show that this 15 vear old was obsessed with firearms rather than with other things which
precceupy such adolescents, This is precisely why admitting this highly prejudicial evidence constitutes reversible error
{(Peaple v Alling, 118 AD2d 960, 963-964 [dissenting opn], revd on dissenting ops 69 NY2d 637).

By condoning all this error and thus catapulting the defendant’s adminedly reckless criminal act 1o one “evincing depraved
indifference to human life”, the court functionally and finally discards and disregards the legislatively drawn distinction
between manslaughter and murder (see, Peaple v Reglsrer, 60 NY2d 270, 284 [dissenting opn], supra; Gepan, 4 Case of
Depraved Mind Wurder, 49 5t John's L Rev 417, 447; zee alvo, Peaple v Marey, 628 P24 69, 78-81 [Cola]). Prosecutors will
find the temptation legally and strategically fmesistible, and overcharging traditional reckless manslaughter conduct as the
more serious murderous conduct will become standard operating procedure in view of the authorized template given for that
course of action. Some very disproportionate miscarriages of justice=-this case is one of them-- will certainly ensue from this
prosecutorial leverage in elevating reckless manskaughter to murder. It is difficult 1o imagine, after this case, any intentional
miurder situation not being presented fo the Grand Jury with a District Attomey”™s request for a depraved indifference *36
murder count a5 well. Thus, the exception designed as a special fictional and functional equivalent to intentional murder
becomes an automatic altermative and additional top count accusation, carrying significant prejudicial baggage i ils
terminology alone, That devastating advantage, among others, given to the prosecution provides an unjust double opportunity
for & top count murder conviction and an almost certain fallback for conviction on the besser included erime of manskaughter.

The majority also postulates a functional per se principle for this type case that it is always—it says “generally™ but provides
no indication of qualifying exceptions and [ can think of nene--up to the trier of fact only o determine whether defendant®s
actions were of such gravity as to qualify for depraved indifference murder (majority opn, at 25). This remarkable abdication
of traditional demurrer and legitimate appellate réview functions to unfettered prosecutorial hegemony has very grave
conseguences and implications for the future, If all prosecutors have o do 0 secure a depraved indifference murder count
from their generally cooperative Grand Juries is to present the meager evidence available here against a juvenile offender,
there is not much left for the defense or the trial court to do. Under CPL 210,20 (1) (b), the entire case becomes invulnerable
1o dismissal becanse the lesser manslaughter, second degres, with simple recklessness will surely lie and the cowrt in such
circumstances is absolutely forhidden from dismissing the higher eount, even if not made out by the evidence. The inspect
and reduce reform long sought as a fair and balanced judicial remedy for such situations generally, which would ameliorate
this outrageous strategic advantage in cases like this, has year afler year failed because of prosecutorial opposition (see,
Assembly Bill 3110 [1989]; Assembly Bill 4459 [1987-1988]; Assembly Bill 4337 [1985]; see afso, 1988 Rep of Advisory
Comm on Criminal Law & Procedure, reprinted in 1988 McKinney®s Session Laws of NY, at 2369, 2430; Determinate
Sentencing Report and Recommendation, MYS Comm on Sentencing Guidelines, at 97 [19853]). To this long-standing
advantage, there is now added the unique fact-insulating characterization accorded to the essential aggravating element in
these cases with the result that the prosecution’s discretionary authority in this respect ia deereed absolute and immune from

appropriate review.

As il all that were not disquicting enough, under the particular facts of this case, the conviction of this 15-year-old *37
defendant for depraved indifference murder becomes even more unsettling because, prior 1o 1978, persons under the age of
|6 were infants, legally presumed 1o be without capacity to commil any ¢rime as an adult. Children under the age of 16,
proven ¢ have committed an act which if committed by an adult would be a crime, were up to then adjudicated juvenile
delinquents in Family Court (ree. Family Ct Act art 3). In 1978, the Governor and Legislature, réacting to a particularly
“heinous eriminal act by someone who would qualify only as a juvenile delinguent, carved out some narrow high level adult
prosecution exceptions to the traditional infancy defense. After that date, persons aged 13 through 15 could be criminally
responsible as adults for intentional and depraved indifference murder. Additionally, under the zame stafute, 14 and 15 year
olds could be held criminally responsible for some other enumesated felonies and for felony murder only if one of the
underlying intent felonies were among those enumerated in the special statute (see, Penal Law § 30000 [2]; MeQuillan,
Felowy Murder and The Juvenile Qffender, WY LI, Aug. 25, 1978, at 1, eol 2). Motahly, every crime, save one, authorized for
prosecution against these 13 1o 15 vear olds requires intention as the culpable mental state. That one exception is depraved
indifference murder, which carries the lesser culpable mental state of recklessness.



The majority aveids these objective realities and the inextricably intertwined statute, which could not be more self-evidently
relevant to this adolescent defendant, even in the title of this criminal proceeding, by attributing to me o sua sponfe injection
of the issue into the case. They even imply that [ question the wisdom of the Legistature’s policy choice in enacting the
juvenile offender law, which 1 surely do not. | question the injustice against this defendant in the application of that
exceptional aumhorization for this depraved indifference case, within the framework of this court’s traditional review role
{Peagple v Grartola, 43 NY2d 116, 122-123; People v Ledwor, 153 NY 10, supral. The notion that our review power should
be so “scienfific™ and “mechanical” should be repulsed (see, Brennan, Regson, Passion, and “The Progress of the Law”, 42
Rec AR City NY 948, 951-952 [1987]).

The boomerang of Penal Law § 30,00 (2} on this adolescent defendant catches him in a remarkable dual exceptions-a kind of
double bind--creating an opposite anomaly from that which precipitated the juvenile offender legislation—the escape of
then-juvenile delinguent Willie Bosket fram the *3§ clutches of the adult eriminal law fsee. L 1978, ch 481; NY Times, July
20, 1978, at B2, col 6; NY Times, Nov. 17, 1979, at 27, col 1). Defendant Steven Roe, aged 15, standing alongside an
adult-aged criminal over 16, is, in the practical play out, more disadvantaged than an accused adult by quirks of legislative
drafting and of prosecutosial charging choices (see, eg, CPL 300,50, 310.85; Penal Law § 30.00 [2]; § 125.25 [1] [a); buwr
#ee, AL Model Penal Code §§ 210.2, 210.3 [1] [b): Doanino, Practice Commentaries, McKinney's Cons Laws of NY, Book
39, Penal Law art 125, at 492; Peaple v Patterson. 39 NY2d 288, 306-307 [Breitel, Ch. )., concurring], affid 432 US 197,
supra). This harsh reality perverts the principle of proportionality in our criminal jurisprudence and exerts the worst kind of
regressive inversion on the equal protection of our laws applied as against a 15-vear-old defendant charged, tried, convicted
and punished as a full aduii for the highest erime possible.

Finally, to uphold this defendiant®s conviction on the uppermost and most heinous level of criminal homicidal responsibility
cheapens the gravity with which we treat far more serious murders, ¢.g., cold-blooded contract killings and the like. In the
eyes aof the law all the slayers are now made alike, when the perpetrators themselves know and our best mstincts and
intelligence tell ws, oo, that they are very different. Justice is disfigured by the punishment of offenders so homogeneously
and, vet, so disproportionately.

Chief Judge Wachtler and Judges Simons, Kaye, Alexander and Titone concur with Judge Hancock, Jr.; Judge Bellacosa
dizssents and voies to reverse in 4 separate opinian,
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SUMMARY

Appeal, by permission of the Appellate Division of the Supreme Court in the First Judicial Department, from an order of that
court, entered August 4, 1988, which (1) reversed, on the law, an order of the Supreme Court (Harold Baer, Jr., 1), entered in
MNew York County, granting a motion by plaintiff for a preliminary injunction and enjoining defendant from evicting plaimiff
from the apartment at which he currently resides, and {2) denied plaintifi’s motion. The following question was certified by
the Appellate Division: “Was the order of this Court, which reversed the order of the Supreme Court, properly made?™

Brazchi v Stoh! Asiocs, Co, 143 AD2d 44, reversed.

Bellacosa, 1.
(Coneurring].

My vide 1o reverse and remit rests on a narrower view of what must be decided in this case than the plurality and dissenting
opiniong deerm necessary,

The issue is solely whether petitioner qualifies as 8 member of a "family", as that generic and broadly embracive word is
used in the anti-eviction regulation of the rent-control apparatus. The particular anti-eviction public policy enactment is
fulfilled by affording the remedial protection to this petitioner on the facts edvanced on this record at this preliminary
injunction stage. The competing public policy of eventually restoring rent-controiled apartments to decontrol, to stabilization
and even 1o arm’s length market relationships is eclipsed in this instance, in my view, by the more pertinently expressed and
clearly applicable anti-eviction policy.

Courts, in circumstances as are presented here where legislative intent is completely indecipherable (Division of Housing and
Community Renewal, the agency charged with administering the policy, is equally silent in this case and on this issue), are
not empowered or expected o expand or to constrict the meaning of the legislatively chosen word “family,” which could
have been and still can be qualified or defined by the duly constituted enacting body in satisfying its separate branch
responsibility and prerogative, Construing a regulation does not allow substitution of judicial views or preferences for those
of the enacting body when the latter either fails or is unable or deliberately refuses 1o specify criteria or definitional limits for
its selected umbrells word, “family”, especially where the societal, governmental, policy and fiseal implications are so
sweeping (Breitel, The Lawsrakers, 65 Colum L Rev 749, T67-771; see also, Soreali v Axelrod, 71 NY2d 1, 11-12). For then,
“the judicial function expands beyond the *215 molecular movements, in Holmes' figure, into the molar” (Breitel, op. cir., at
770).

The plurality opinion favors the petitioner’s side by invoking the nomenclature of "nuclear™normal™ ™ genuine™ family



versus the “traditional “legally recognizable® family selected by the dissenting opinion in favor of the landlond. 1 eschew
hath polar camps because 1 ses no valid reason for deciding so broadly; indeed, there are cogent reasons not (o yaw towards
either end of the spectrum.

The application of the goveming woerd and stafute to reach a decision in this case can be accomplished on a narrow angl
legitimate jurisprudential frack. The enacting body has selected an ungualified word for a socially remedial statute, intended
as 8 protection against one of the harshest decrees known to the law-—- eviction from one’s home. Traditionally, in such
circumstances, generous construction s favored, Petitioner has made his shared home in the affected apartment for 10 vears.
The only other occupant of that rent-controlled apartment over that same extended pericd of time was the tenant-in-law whao
has now died, precipitating this baile for the apartment, The best guidance available 1o the regulatory agency for comectly
applying the rule in such circumstances is that it would be irrational not to include this petitioner and it is o more reasonable
reflection of the intention behind the regulation w0 protect a person such as petitioner as within the regulation’s class of ©
family “. In that respect, he qualifics as a tenant in fact for purposes of the interlocking provisions and policies of the
rent-control law, Therefore, under CPLRE 6301, there would unguestionably be imeparable harm by not uphelding the
preliminary relief Supreme Court has decreed; the likelihood of success seems quite good sings four Judges of this court,
albeit by different rationabes, agree af least that petitioner fits under the beneficial umbrella of the regulation; and the balance
of equities would appear to favor petitioner.

The reasons for my position in this case are as plain as the inappropriate criticism of the dissent that 1 have engaged in ipse
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under the traditional discipline of the judicial process, Interstitial adjudication, when a court cannot mstitutionally fashion a
majoritarian rule of law either because it is fragmented or because it is not omnipotent, is quite respectable jurisprudence. We
just do not know the answers or implications *216 for an exponential number of varied fact situations, so we should do what
courts are in the business of doing--deciding cases as best they fallibly can. Applying the unvamished regulatory word,
“Family™, as written, to the facts so far presented falls within a well-respected and long-accepted judicial method.

Judges Kaye and Alexander concur with Judge Titone; Judge Bellacosa concurs in a separate opinion; Judge Simons dissents
and wodes to affirm in another opinion in which Judge Hancock, Ir., concurs; Chief Judge Wachtler taking no part.

Order reversed, with costs, and case remitted o the Appellats Division, First Department, for consideration of undstermined
questions, Cenified question answered in the negative.
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SUMMARY

Appeal from an order of the Appellate Division of the Supreme Court in the First Judicial Department, entered October 12,
1989, which, with two Justices dissenting, (1) reversed, on the law, a judgment of the Supreme Court (Karla Moskowitz, 1.,
opn 140 Misc 2d T83), entered in Mew York County in a proceeding pursuant to CPLE article T8, granting the petition, and
enjoinimg respondents from implementing a proposed rundom drug-testing program for all uniformed correction officers, and
{2} dismissed the petition.

Matrer af Seellg v Koefder, 1531 AD2d 33, affinned.

OPINION OF THE COURT
Bellacosa, 1.

The Mew York City Commissioner of Comection promulgated a random urinalysis drug-testing program for all uniformed
officers because, *[iln spite of an aggressive drug prevention edecational program and testing procedures, including an
aggressive reasonable suspicion testing program, the Department has documented a serious drug abuse problem amoeng a
significant mumber of its mambers.” {Record on apgp, at 30 [Commissioner's Directive, Mow, 17, 1987).) The union representing
the guards and ifs president brought this article 78 proceeding to Block the implementation of the program on Fourth
Amendment grounds, State Supreme Court granted the petition and enjoined the testing. The Appellate Division reversed and
dismizsed the proceeding. with two Justices dissenting, Petitioners appealed & of right, and we granted a stay of implementation
of the program pending the cutcome of this agpeal. We now affirm and uphold the random drug-festing program of the New
York City Comrection Departmznt.

THE CONTEXT
In 1987, this couri grappled with the censtitutional implications of random drug testing of probationary schoel teachers and
held that urinalysis drug testing could proceed only on the reasonable suspicion predicate fWavter of Parchogine-Weafowrd
Congress of Teachers v Board of Edwe., 70 WY2d 57). We disapproved random searches there and observed that they “are



closely scrutinized, and generally only permitted when the privacy interests implicated are minimal, the government's interest
is substantiad, and safepwards are provided to inswere *90 that the fndividual’s reasonable expectation of privacy Is not sebjected
tir wreregrlated diseretion” fid, at 70 [emphasis added]). The following year, this balancing analysis was applied to a particular
subset of public employess--the Organized Crime Control Burean (CCCB) of the Mew York Ciny Police Depariment--in Manter
af Caruse v Ward (72 MY2d 432} The -::uun concluded--in the presence of “factors * * * which take this case out of
Parchogwe “=-thal random drug festing was not unconstitutional (id, at 439} Special emphasis was given to the diminished
level of Fourth Amendment expectations of thoss employess,

[ this case also, ench aspect of the Patehegie-Careeo exception test is met. We agree with and nete especially this cogent
sumnary in Justice Sullivan's majority opinion below: “We find, in light of the Depariment's compelling interest in determing
and detecting drug use amoeng comrection officers, whose diminished privacy expectations are outweighed by that interest, and
its promulgation of detailed regulations  which, with respect o such drug festing, are sufficient 1o prevent unbridled
administrstive discretion and 1o preserve privacy 10 the maximum extent feasible, that the Commissioner's plan i not
constitutionally infirm,” (Maier of Seelip v Koehler, 151 AD2d 53, 57)

Our helding today, despite the hyperbolic attributions of the dissenting opmion, does no mone than conclude that the particular
combination of crucial circumstances comprising the paramilicary workplace milieu of jail guards, their severely diminished
privacy expectations under a sedulous set of testing procedures, in the face of the significant State interest, satisfy the analytic
and constitutional underpinnings of Paichogie and Cariso—a concededly rigorous set of standards, Key factors, peguliar to
this case, which we conclude are sufficient to warrant the substantiml intrusion of random testing searches, mclude:

The employment i in a unique, high-risk, kazardous setting,

The guards have voluntarily agreed to submit to o previcusly enacted seres of wrinalyses, both random and suspicion-based,
The guards are already subject to a host of intrusive searches of person and property with no suspicion predicate;

The Commissioner has demonstrated drug use in his ranks and an inability 10 step it with currently available procedures; =91

A guands usage increases substantially the inherent dangerousness of illicit drugs, putting at risk the lives of inmates and fellow
officers;

M ddrg-compromised guard establishes a rwo-way security breach—drags and weapons are more easily gotten into jail and
prisomers can more easily be gotten out,

The challenged testing procedures guard the privacy and dignity of the subjects as carefully as possible;

The aceuraey and integrity of the test results are meticulously circumscribed;

A significant appeals process is granted to those whe test positive,

Mevertheless, these City of Mew York jail guards make the argument that they may not be tested for drogs unless the City can
show individualized reasonable suspicion. Their claim rests on State and Federal constitutional guprantess against unregsonable
search and seizure which apply to urinalvsis drug testing (MY Const, art 1, $12; US Const 3th Amend; Martrer of Caruzo v

Ward, 72 NY2d 432, supra; Matter of Paochogue-Mediord Congress of Teachers v Board of Educ, 70 NY2d 37, supra;
Treasury Emplovees v Von Baab, 489 US 636, Stineer v Radlway Labor Evecuiives” Aszn., 489 US 602).

THE PRIVACY INTEREST



Applicants pursue employment as jail guards with the understanding and acceptance of invasions of personal privacy unknown
and unacceptable in the civilian world. We note another particularly apt portion of the majority opinien below: “MNot all
governmental employees enjoy the same level of expectation of privacy. The privacy expectations of any particular group is
markedly diminished by such factors as the employees” voluntary pursuit of a position they know 1o be pervasively regulated
for reasons of safety and the employees' acceptance of severe intrusions upon their privacy, (Natlomal Treasiry Employess
Liriow v Von Raab, 489 US [656] supra; Skinner v Raifway Labor Executives” Assn., 489 US [602], supra; Matter of Cartse v
Ward, supra, 72 NY 2d, at 440.) Comrection officers are raditionally among the most heavily regulated groups of governmental
employees and also among those who sccept the greatest intrusions upon their privacy, A number of courts have held th
correction *92 officers, because of the confined environment in which they work, the strict security measures governing their
conduct, and the other distinctive features of their employment, have diminished expectations of privacy with regard to security-
related employer intrusions. (See, e.g. Poole v Stephens, 688 F Supp 149, 155; Policemen’s Bemevolent Assn v Township of
Washington, 672 F Supp 779, 793, revd on other grounds 830 F2d 133, cert denied 490 US [1004], 109 8§ Ct 1637.)" fMuatier
of Seelig v Koshler, 151 AD2d, supra, at 62.)

Before achieving tenure, Department of Correction employvees currently undergo five urinalyses--one each at the beginning
and end of an 1&-month probation period, and three random tests during probation, In these pretenure urinalyses, a supervisor
directly observes the production of the specimen. [n the protocol at issue, the specimen is collected behind a closed door in a
private stall. Motably, the invalidated procedure in Patchogue and the validated one in Caruso involved direct observation.
Petitioners, howewver, concede the nccessity of the more intrusive pretenure program and they do not challenge its
constitutionality fvee, record on app, at 22 [petition, ' 18]; see afso, Matter of McKenzie v Jackson, 75 NY2d 995 [decided
today ]} We note, too, that the OCCE officers also underwent at least three pretenure drug tests, a significant factor leading 1w
our conclusion that “the substantial privacy intrusions to which [they] already have subjected themselves| | reduce] | their
privacy interest to a minimal or insubstantial level such that the admittedly crucial State interest justifies the randam testing.”
(Matter off Carase v Ward, 72 WY 2d, supra, ol 439.) The “unique™ circumstances of the DCCE officers in Carpse do not
diminish the rario decidendi of that ¢ase or the exception principle from Pachogue on which Caruso built its holding, OF
course, the facts in this case are different, as is so with all subsequent cases in which a precedent--the holding~—is applied in the
traditional common-law process. Thus, the unigue fact-specific application here is no less a narrow exception in the Parchogue-
Caruso line and represents no “abandonimg™ of the appropriate constitutional analvsis (ree, dissenting opn, at 97). Also, the
number or categories of particular public employees” groups is not alene dispositive. Rather, the identification and weighing of
all the unique and particular facis of each case governs,

The extremely diminished privacy expectations of the jail guards in this case are initially no less than that of the OCCHE
members. We added this admonition in Careso: “our decision *93 in no way impinges on their 4th Amendment rights to be
secure against unreasonable searches and seizures of [OCCB officers'] persons, homes, cars, lockers or other personal effects
under traditional probable cause standards™ (Madter of Carwso v Ward, sapwa, at 442 [citation omitted]). In those respects, the
entire juil guard force has vielded even more privacy protections than the OCCB cadre. For example, the Rules and Regulations
of the Mew York City Department of Correction provide that an officer is subject to ssarch at any time, and force is authorized
if the officer is not cooperative (rule 5. 20.090). Any car driven by a comection officer in or out of jail facilities is subject to
search, as is any package for which the officer has been given permission 1o carmy into or out of a jail {rule 5.20,050). Correction
officers' lockers are regularly searched (rule 5.20.090), [t can be confidently stated, therefore, that these jail guards retain the
barest minimal privacy expectation, not because they should be afforded any lesser status or constinational protection and not
becauze they are being freated as “prisomers,” but because it is inherent in their freely chosen work and work conditions, We
do not doubt that the majority of these guards are certain to be law abiding, drug free and commendably committed 1w their
tough public jobs. Nevertheless, they suffer o reduced order of constitutional circumspection proportionate to their accepted
level of humble privacy expectations.

THE STATE INTEREST



In Mater of Caruse v Ward (72 NY2d 432, 441, supra), we observed that “[tJhe terror-filled world [OCCB members] are
working in requires the stemest precautionary safeguards to weed out drug abusers from their own ranks”. Yet they work
outside in the streets and communities. Jail guards, on the ether hand, daily toil among incarcerated individuals, many of whom
will pay any price and do any deed to escape or 10 ameliorate their confinement. A prison is a “unique place fraught with serious
security dangers"™ (Bell v Wolfish, 441 US 520, 339), and its operation = ‘is at best an extraordinarily diffieult undertaking' ™
{Peaple ex rel. Vega v Smith, 66 NY2d 130, 141, quoting Wolff'v MeDonrnell, 418 US 539, 566). The prevention, detection and
resolution of the myriad daily crises in this netherworld demand the acutest sensory awareness, undulled by the use of illicit
drugs (see, Matter of Figueroa v Bronstein, 38 NY2d 533, 335). The public emplover and society *94 are unquestionably
entithed to the guard's undeviating concentration and split-second good judgment and self-control.

The crucial nature of this State interest is not seme hyperbolic or absiract proposition. The Commissioner made the case for
random drug testing of the employees on empirical data, on intuitive professional judgment and experience, and only afler
other methods failed to stem the tide, Despite the Department’s regimen of education and reasonable suspicion festing, in a
recent 32-month period, drug-related disciplinary charges were brought against 149 tenured guards. In 1986 and 1957, 2.9%
of probationary guards tested drug positive, despite being warned about the tests fsee, record on app, at 136-137 [affidavit of
Correction Dept Chief of Operations Thomas Musray]). Downplaying the implications of the dreadful data cannot dull the
gripping reality. With all the Commissioner's existing tools in operation, many fail guards were caught in drug-relsied incidents.
These data also stand in sharp comrast to the only 10 OCCB members facing drug-related disciplinary charges over a four-year
period in Matter of Carure (see, 72 WY 2d, supra, at 442) and the lack of any evidence of any drug use problem among potential
test subjects in Mater of Parchogue-Medford Congress of Teachers v Board of Educ, (70 NY2d 57, supra) and Treass
Emploers v Vo Raah (489 US, supra, at 672-673)

The Supreme Court's rationale upholding the constitutionality of suspicionless drug testing of customs agents in Fon Raab (id,)
offers another instructive perspective. It focused significantly on two components of the agents’ duties pertinent here as well:
their responsibility for interdicting drugs and the carrying of firearms. New York City Jails are populated by substantial sumbers
of the State's criminal drug users; half the inmates are drug addicts and %0% are drug users or abusers, Guards represent a
critical barrier between mmates and gupplh:'m on the outside; drug-compromised guards breach that barrier and that makes them
and this case very different from most others.

Petitioners-appellants, nevertheless, suggest that random drug testing is not needed for them in any event since they “generally
do not carry firearms while on duty and the number who do is absolutely at a minimum™ (appellant's brief, at 22). This
suggestion seems disingenuous, since Department policy forbids geards to carry firearms because they operate in places foo
dangerons for giens, Guards are outnumbered *95 by the inmates and are denied weapons because the Department knows that
many prisoners, already illegally armed with makeshift devices, would thus have the potential to acquire real weapons taken
from the guards in their midsf fsee, record on app. at 133 [affidavit of Chicf of Operations of MY City Dept of Comrection]).
The primary “weapon” of the guard is alert, clear-headed, measured responsiveness 1o a daily, unrelentingly tense, caged
coexistence,

These jailers are on call 24 hours a day and, “[blecause successful performance of their duties depends uniquely on their
judgment and dexterity, these employees cannot reasonab!y expect to keep from [their supervisors] personal information thist
bears directly on their fitness." (Treaswry Employees v Fon Raah, 489 US, supra, a1 672, citing Marter of Carusoe v Ward, 72
NY2d, supra, at 441.) Indeed, OCCB officers “regularly” interact with the drug world inhabitants cut in the hard streets; jail
guards “constantly” interact with the most dangerous of society's concenirated mass in the confines of their walled symbiotic
universe. We conclide that jail officials must be allowed 1o use propertionate and constitutional means to prevent, or at least
to lessen, the volatile infiltration of drugs into the jails in and on the bodies of the guards themselves.

THE PROCEDURAL SAFEGUARDS



We now assess the adequacy of the program's proposed protocols, and whether the tested employees are subjected to
“unregulated discretion™ (Marrer of Carsde v Ward, T2 NY2d, swpra, at 438; Matter of Patchogue-Medford Congress af
Tewchers v Board af Educ,, 70 NY2d, supra, at 700, A computer randomly selects S0 officers {out of a force of 7,200) every
two weeks, A tenured officer may be discharged for refusing to comply with test procedures, but only after a hearing. The
employes being tested may be accompanied by a union representative or atorney. State-of-the-art techniques--substantially the
same a3 those approved by the Supreme Court in Fon Raab (Treasury Employees v Von Ragh, 480 1S 656 supraj--ure 10 be
used in collecting the specimen, assuring its integrity, preserving it for challenge and for testing and retestings. If the sample
tests positive, it §5 retested by a more sophisticated method to ensure reliability. If the result is unchanged, the emploves who
supplied the sample may choose a different State-centified laboratory to test the sample yet *96 again. As noted earlier, the
specimen is produced in o private, closed stall, unlike the directly observed procedures ¢lsewhere countenanced. The protocols
overall allow for very linke discretion and cedainly not that which could be called “unregulated discretion™. Finally, they
assidugusly protect the residual privacy expeciations of the guands.

CONCLUSION
By choosing to work in the paramilitary milieu of the City Correction Department, guards voluntarily sacrifice certain cherished
freedoms. The search procedure we authorize today, after satisfaction of our rigorous standards, is an exceptional reasonable
adddition, albeil a significant one, to a long list of other searches, also significant in their places, times and contexis, to which
these wniformed swards have already submitted themselves. Our holding portends no avalanche of such searches or any
diminishment of cur vigilance in the protection of constitutional safeguards.

Accordmgly, the order of the Appellate Division should be affirmed, with costs.
Judges Simons, Alexander and Hancock, Jr., concur with Judge Bellacosa; Chief Judge Wachtler dissents and vofes 1o reverse
in & separate opinion in which Judges Kaye and Titone concur,

Cieder affinmed, with ¢osts, 102
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SUMMARY

Appeal, in proceeding Wo. 1, by permission of the Court of Appeals, from an order of the Appellate Division of the Supreme
Court in the Third Judicial Department, entered July 31, 1990, which affirmed a judgment of the Supreme Court (Lawrence
E. Kahn, 1 opn 144 Mise 2d 281), entered in Albany County in a proceeding pursuant 1o CPLR article 78, dismissing the
petition to annul (1) a “Settlement Agreement” (the Agreerment) executed by Governor Mario M. Cuomo and the Long Island
Lighting Company (LILCO) 1o transfer the Shorcham Nuchear Plant from LILCO to the Long Island Power Authority (LIPA)
for chosure and decommissioning, (2) a determination by the Board of Trustees of LIPA to approve the Agreement, and (3) a
determination by the Board of Trustees of the Power Authority of the Stae of New York (PASNY) to approve the
Agréement.

Appeal, in proceeding Mo. 2, by permission of the Court of Appeals, from a judgment of the Appellate Division of the
Supreme Court in the Third Judicial Depariment, entered July 31, 1990, which, in a procesding pursuant to CPLR article 78
(transferred to the Appellate Division by order of the Supreme Court, entered in Albany County), confirmed the
determinations of respondents LIPA, PASNY, LILCO and Governor Mario M. Cuomo executing andior approving the
“Settlement Agreement” to ransfer the Shorebam Nuclear Plant from LILCO to LIPA, and dismissed the petition.

Appeal, in proceeding No. 3, from a judgment of the Appellate *399 Division of the Supreme Court in the Third Judicial
Department, entered July 31, 1990, which, in a proceeding pursuant to CPLR article 78 (transferred to the Appellate Division
by order of the Supreme Court, entered in Albany County), confirmed a determination of the Public Service Commission
approving the “Setlement Agreement™ providing, bafer affa, for the transfer of respondent LILCO's Shorcham Nuclear Plant
1o LIPA, and dismissed the petition,

Matter of Citizens For An Orderly Energy Policy v Cuomo, 159 ADZ2d 141, affirmed.

Matter of Dollard v Long 1s. Power Auth_, 15% AD2d 141, affirmed.

Matter of Massan Sulfolk Conir.’s Assn. v Public Serv. Cormmin., 163 AD2A 700, affirmed.



OPIMNION OF THE COURT
Bellacosa, 1.

The fundamental fulerum of this case is the validity of the Fl:huar_l.r 1989 “Settlement thn:-:mcnt“ pruviding essentially for
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and to chose that plant. We affirm the lower courts” determinations unanimously upholding the Agresment againat a host of

challenges.

I. SHOREHAM

LILCO's nuchear reactor power plant, sited on Long 1sland Sound m the Shorehom community of the Town of Brookhaven,
Suffolk County, was conceived in 1965 as a 540 megawatt nuclear operation 1o be built &t a cost of 124 million. LILOO s
original objective was 0 provide better and reasomable power service o over three million people and industries in its huge
*407 suburban service area, The existing plant, enlarged o 809 megawatts, was substantially completed n 1984 at a
mushroomed cost of §3.5 billion, with carmying costs of approximately 530 million a month. Persistent and complex problems
plagued this titanic project for almost three decades, Among the problems were varied concerns of this nature: regulatory,
licensing, legal, multijudicial, financing, safety, labor/management, consumer, national State/local political, and providing a
reasonablefadequate power supply, Two major events provide historical context as well; the 1979 accident at the Three Mile
[sland Muclear Power Station in Pennsylvania and the 1986 accident at Chernalyl in the Soviet Union.

Il LIPA ACT-POLICY
Tao try 1o solve the chain of impasses and erses, the Governor and the Legislature negotiated and produced the LIPA Act (the
Apct) in 19EG (L 1986, ch 517). The legislative findings specifically state that LILCO's decisions to commeance and cantinge
construction of Shoreham were “imprudent™ and created “significant rate increases” which have resulted in “excessive™
electricity costs to LILCO's service aren customers (Public Authorities Law § 1020-g). The Legislature questioned whether
Shoreham would ever operate or be capable of providing “sufficient, reliable and economic lectric service™ if it were to
pnerpde Pyblie Anthoritees 1ow F. |- g gee & 1020-h ||'| rnl'l The Leoiclature declassd i the Apd lh-u‘l thiz sricle proafed

operate (Public Authoritizs Law § 1020- o see, § 1020-h pislature declased thiz erizis created
“a situation [of State concermn) threa:emng the ecomomy, hl:ahh and sul't:l::.- in the service arca” {Public Authorities Law §
1020-a).

Il THE LIPA ACT
The Act created LIPA, a not-for-profit public corporation, to implement the Legislature's multiple objectives and policies
(Public Authorities Law § 1020-c [1]). It conferred broad authority and power on LIPA 1o fulfill the primany statutory
objectives; closing Shoreham, replacing LILCO as the provider of electric and gas power on Long Island, reducing power
costs, or all of these (Public Authorifies Law §§ 1020-f, 1020-g, 1020-h), The Act authorized LIPA w acquire “all or any
part” of LILCO's securities or assets— including, of course, Shoreham—to further the legislative findings “as [LIPA] in its
sole discretion may determine” providing that prior to “awy sweh acquisition” LIPA determines that higher wtility rates will
ned *408 result (Public Authorities Law § 1020-h [2] [emphasis added]). LIPA is authorized to scquire LILCO s securities or
assets through negotiated instrument, tender offer or eminent domain (Public Authorities Law § 1020-h). The Act mandated
that LIPA close and decommission Shorcham “forthwith” upon scquisition and consider possible alternative uses (Public
Authorities Law § 1020k [9]), Ir expressly prohibited LIPA from operating a nuclear power facility (Public Authorities Law
§ 1020 t), and gave LIPA the power “to determine the location, type, size, construction, lease, purchase, ownership,
acquisition, use and operation of any generating, transmission or other related facility™ (Public Authorities Law & 1020-g [c]).

Under the Act, LIPA is authorized to make and execute agreements and contracts “necessary of convenient in the exercise of
[its] powers and functions™ (Public Authorities Law § 10201 [h]) and all State agencies are authorized “1o enter into and do
all things necessary to perform any such agreement™ (Public Authorities Law § 1020-f [W]).



I'V. THE 1989 SETTLEMENT AGREEMEMNT

PR L B i BAPE s caask accnsassar ssassbidas ks Thasohros spisin a;md aflee an amesimasrsfl bamdas
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by LIPA to acquire LILOO feee, Public Authorities Law § 1020-h [3]), LILCO and the Governor signed the 198% Settlement
Apreement af issue in this case, The Agreement provided thar LILCO would transfer the Shoreham plant to LIPA for £1 and
LILCO would pay for all costs associated with Shorcham, pursuant to an “asset transfer agreement™ incorporated in the
Agreement. The Agreement provided that LIPA would coniract with the Power Authority of the State of New York
(PASNY) for the technical expertise necessary to close Shorcham. This was in furtherance of the icgisiative objective of
closing Shorcham “forthwith™ (Public Authorities Law §4§ 1020-a, 1020-h [97). The Agreement reflected the intent that
LILCO be returned 1o an investment-grade financial condition as an investor-owned clectric and gas company, and provided
for LIPA to advise LILCO in developing a comprehensive least=cost power supply. PASNY agreed (o construct additional
power- generating facilifies for LILCO if requested. The Agreement noted the Public Service Commission’s (PSC) approval
of a temporary LILCO rate increase for that rete vear and expressed the understandmg that LILCOYs subsequent rate
inereases would be mmimal, 1 provided for settlement of *400 related litigation, including LILCOYs appeal to the Second
Circuit Court of Appeals from a declaration that the Act was constitutional (Lesg 5 Ligfr Co. v Cromo, 6686 F Supp 3710,
appeal dismissed ond judgovent vacated 888 F2d 2300, LILCO retained the right o seek reinstatement of its Federal court
appeal in the event LIPA exercised its statutory suthority to scquire LILCO--still a viable, statutory authorization not
precluded by the Agreement.

The 198% Agreement was buttressed by an independent study, commissioned by LIPA, which demonstrated that LILCOs
rates, freed of the Shorcham albatross, would be cheaper than LILCOYs rates with Shoreham, thus satisfying the only
condition legislively imposed on LIPA*s authority to gequire “all or any pant of " LILCO®s assets (see, Public Authorities
Law & 1020-h [2]) The Agreement was subsequently evaluated and approved as required by the PSC, LIPA, PASNY and
LILOO,

Petitioners, representing mdividuals, business groups and interest groups, commenced three separate CPLE article 78
proceedings challenging the execution and approval of this Settlement Agreement on various grounds.

We conclude that the essential rationale of the Per Curinm opinion st the Appellate Division {159 AD2d 141) dealing with
LIPA™s authority and SEQRA 15 sound, Its core conclusion bears emphasiz: “[olne would be hard pressed io find language
meore clearly conweving legislative intent to give the implemanting agency the broadest flexibility in administering the statute,
including the dizcretion not to proceed with a il LILCE fokeover ™ (159 AD2d, at 156 [emphasis added]), We also affinm
and agree with the result and reasoning of the second determination brought up for our review and reflected in the Per Curiam
opinion ot 163 AD2d 700,

The Citizens for an Cwderly Energy Poliey and the Dollard petitioners contend that the Seitlement Agreement confravenes the
LIPA Act, subverts ifs legislative policy, violates the constitutional principle of the separstion of powers, and leaps bevond
the scope of statmory authority of the respondent Ciovernor and executive agencies. Specifically, petitioners argue-—and the
dissenters agree—that LIPA is required to acquire LILCO itself befors it may scquirs and close Shoreham, They claim tha
respondents exceeded their statutory authority by making a Sertlement Agreement which provides for Shoreham’s closure
independent of LIPA's replacement of *410 LILCO so that Long Island’s power needs would be supplied only by a public

POWET SOUTCE,

('} These arguments, presented af considerable length and with complexity and sophistication, may be simplified for this par
of our analysis. They proceed from the erroneous supposition that the exclusive or paramount objective of the LIPA Act was
the scquisition and displacement of LILCO itself as a privately owned investor company supplying electric and gas wtility
services to Long Island, We conclude that the statute nowhere limits the Executive Branch and its agencies in this critical
respect. Instead, the respondents acted within their respective constitutional and statutory authority and effected o properly

delegated discretionary policy and purpose articulated and intended by the LIPA Act, fe, the closure and decommissioning
of Shoreham by LIPA,

V.STATUTORY AUTHORIZATION FOR CLOSING SHOREHAM
The Executive Branch and its agencies may not “go bevond stated legislative policy and prescribe o remedial device not



embraced by the policy™ in contravention of the separation of powers doctrine (Meatter of Broidrick v Lindsay, 39 NY2d 641,
6d3-646). However, only executive acts incomsistent with or arrogative of the Legislature’s prerogatives wiokae the
separation doctrine (Clark v Cromo, 66 NY2d 185, 189, Mawer of Nicholas v Kahn, 47 NY2d 24, 30; Rapp v Carey, 44
NY2d 157, 163; Matter of Broidrick v Lindsay, supra, at 645-646). A check-and- balance in the distribution of powers is that
the Legislative Branch may not delegate away its fundamental lawmaking powers or policymaking choices. The Legislature
may, however, declare its policy in general terms by statute, endow administrative agencies with the power and Nexibility to
fill in details and interstices and to make subsidiary policy choices consistent with the enabling legislation (Bareal! v Axalrod,
TIMNY2d |, 10; Marser of Nicholas v Kalwn, supra, at 31; Matter of Bates v Tola, 45 NY2d 460, 464),

The Legislature is not required in its enactments to supply agencies with rigid marching orders, especially in a field as
eomplex a5 nuclear power regulation, which is “simply incapable of statutory completion™ and “where flexibility in the
adaptation of the legislative policy to infinitely variable conditions constitute[s] the very essence [of the Act]® (Matter of
Nicholax v Kakn, 47T NY2d 24, 31, sypra). The intricate nuances of the policy determinations required under the LIPA *411
Act deserve some respect from the Court, The specialized entity, LIPA, was created by the Legislature to concenirate on and
resolve these matters within a reasonably defined and delegated range of expertize free, Mater of Memorial Hosp. v Avelrod,
68 NY2d 958, 960, Mawter of Greal Lakes-Ounbar- Rochesier v Siave Taxw Commin, 63 WNY2d 339, 3430, The wisdom and
prudence of the Legislature™s flexible approach are not ours to question. Mor may the Court weigh the fiscal quid pro quos of
the Settlement Agreement, Our role is simply to construe the enactment, its validity and its implementation,

There can be little doubt that the Act authorizes LIPA to acquire and close Shoreham. It allows LIPA to acquire “all or any
part of the securities or asseis of LILCO, as the authority in its sofe discrerion may determine” (Public Authorities Law §
1020-h [2] [emphasis added]; see also, § 1020-F [d]; § 1020-g [c]; & 1020-h [4] [a]). The Legislature wanted Shoreham closed
and decommissioned, and it expresaly declared its legislative policy that LIPA’s acquisition, closure and decommissioning of
Shoreham would accomplish an objective of the Act (Public Authorities Law §§ 1020, 1020-h [9]; § 1020- t; off, Matrer of
Campagna v Shaffer, T3 NY2d 237, 243; Boreali v Avefrad, T1 NY2d 1, 6, 11-16, supra; Under 21, Catholic Home Bur, for
Dependens Children v City of New York, 65 WY2d 344, 336; Subcontractors Trade Asse v Koch, 62 NY2d 422, 429-430;
Manter of Broddrick v Lindvny, 39 WY 2d 641, 646647, supral.

In fact, closure of Shoreham was one of the overriding engines driving the emergency legislative initiative and package. The
language of the Act and its legislative history cogently portray the Act's objectives: LIPA's acquisition and closure of
Shoreham, or LIPA's takeover and replacement of LILCO as o wtility provider, or both, dependent only an control of rates
isee, Public Authorities Law §§ 1020-a, 1020-h). The objectives were not expressed as mandatory or paramount or
mdispensably linked or preconditioned upon each other, Thus, respondents connet be said to have armogated by administeative
or executive fiat that which was not contemplated or delegated by the Legislature (Manter of Campagna v Shaffer, 73 NY2d
237, 242, suprg). and did not “effect [their own] vision of societal policy choices™ fid, at 242) or act on a “clean slate”,
thereby invading the nondelegable legislative policymaking function (Boreadi v dxefrod, T1 NY2d 1, 13, supra). To be sure,
this Settlement Agreement did not, by any stretch of the facts, result from executive fiat; rather, it was the product of a
constitutional and stantorily authorized resolution of the *412 Shorsham erisis by LIPA, LILCO and the Governor and

) . B . : .
execcutive agencies {comrasy, Fowegsrown Co, v Sowpver, 343 US 579 [a totelly inapposite case, cited by the dissenters at

428-429, whose essentinl facts are the seizure of the country's steel mills unilaterally by President Truman to deal with a
sirike during the Korean War]),

Appellants and the dissenters would have the Court construe the comprehensive statute (Public Authorities Law § 1020-h [9])
in a strained and inflexible fashion, producing absurd results, Their legislatively unintended all-or-nathing approach would
reinstate the Shoreham crisis, producing a plain contradiction of a critical objective of the statute

The Act conferred broad discretion on LIPA, delegated to it “all of the powers necessary or convenient™ to implement its
multipronged, complicated purposes (Public Authorities Law § 10201}, and provided for liberal construction of its terms o
effectuate its purposes (Public Authorities Law § 1020-ff). Appellants' and the dissenters’ imterpretation, relying on an
inference by negative implication that the Public Authorities Law withholds authority from LIPA to close Shorelam, unless it
completely takes over LILCO, is simply wrong. The pertinent subdivisions, the strained ¢ross- incorporation by reference of
general preamble language, and the Act overall do not impose or create such a requirement. Further, the negstive inference
approach is a disfavored interpretive tool, especially in the face of a broad delegation of appropriate discretion and authority
designed to effect the stated legislative goals of closure, found throughout the whole Act read as an integrated, complex,
emergency package of legislation (see, Maner of City of New York v State of New York Comme. on Cable Tel,, 47 NY2d 89,
%) see alve, Clark v Cuomo, 66 NY2d 185, supra). Indeed, none of the legislative history on which the dissenters rely
supports their judicial incorporation into the Act of & conditional restriction that LIPA was without awthosity to acquire
Shoreham in a negotiated agreement unless it simultancously engaged in a full scale buyout and replacement of LILCO.



The only condition attached to LIPA's decision 1o acquire any or all of the assets or stock of LILCO iz LIFA's determination
that such acquisition would result in rates to LILCO's customers not higher than LILCO would have charged had there been
no such acquisition {Public Auwthorities Law § 1020-h [Z], [4], [10]). Once that threshold i satisfied, LIPA s *413
empowered--but not required--to make any such acquisition. No provision can be found anywhere in the Act which expressly
or by reasonable implication requires that LIPA must exert its full acquisition authority contemporaneously with the
acquisition and decommissioning of Shoreham itself, ie., “making LIPA’s authority o acquire any part of the LILCO
praperty conditional on LIPA’s replacing LILCO"™ (dissenting opn, al 418; see also, 419, 420, 424-425, 427-428), No matter
how many times or different ways such an unfounded interpretation is repeated, the fact remains that the Act simply does not
“condition” LIPA"s acquisition of Shoreham on its acquisition also of all of LILCO's assets and replacement of privately
owned LILCO with a public wility provider, One would, in any event, expect a critical precondition feature of this kind to be
expressed or rendily ascertainable if it were ever intended, It is not, and that is not surprising, for that could have paralvzed
LIPA from bringing about a plainly intended goal: the closing of Shoreham,

Appellants claim that the Agreement, because it provided for the continued operation of LILCO, conflicts with the legislative
goal to put LILCO out of business by a takeover and substitution with a public power supplier. While the Legislature
indicated in the Act that it contemplated--based on information and conditions at the time of enactment—that replacement of
LILCO with a publiely owned power authority would be the “best” or “most appropriate”™ method of remedying the host of
emergency problems addressed by the Act (especially closing Shoreham) free, Public Authorities Law §§ 1020-a, 1020-h [1)
[a]. [n]), the Legislature reposed in LIPA the flexible authority to make the ultimate choice among stangtory altematives.
LIFA was suthorized to acquire all or any par of LILCO'S stock and assets (Public Authorities Law & 1020-h], bui the Act
does not mandate or direct LIPA 10 do 80 or to replace LILCO at any given time or as a precondition to achieving other key
legiskative objectives,

Acquisition of all of privately owned LILCOs assets by eminent domain or otherwise would cost billions of taxpaver dollars
thardly a “bail out™ [dissenting opn, at 418]); this is a factor the Legislature recognized in affording LIPA broad authority
with respect to whether such a total acquisition was feasible, or necessary, or might contribute to higher rather than lower
rates because of the financing costs alone of such a monumental public acquisition of a privately owned utility (Bill Jackes, L
1986, ch 517, Budget Report on Bills, at 7; id, *414 Report of Compiroller, at 19). We emphasize that the recurring and
unavoidable theme reflected in the legislative history is that the intended sine qua mon objective of the Act was to give LIPA
the authority to save ratepayers money by confrolling and reducing utility costs (Bill Jacket, Assembly Mem, at 14; id,
Budget Repor, at 6; id, Executive Approval Mem, at 12; id, Executive Mem, at 15). It was not 1o force LIPA to replace
LILCCY ais the service aren utility provider in order to achieve the legislative objective of closure of Shoreham and elimination
of Shoreham®s impact on wiility rates,

Indeed, the Governor, in approving the LIPA Act legislation, emphasized that the core objective of the Act was to produce
ratepayer savings, which he recognized might not necessarily be achieved by a complete conversion to publie power through
LIPAs replacement of LILCD (Governor's Approval Mem, 1986 Mok inney's Session Laws of WY, at 3178).

Further, under the terms of the Agreement, LIPA did not permanently forego the exercise al some time of its delegated power
to dcquire and supplant LILCC should it decide in its “sole discretion™ that doing so would accomplish the Act's objective of
controlling utility costs 1o LILCO customers (see, Public Authorities Law § 1020-h [2]). The Agreement is aof structured to
expressly prohibit acquisition by LIPA of any part of LILCO other than Shorcham, as the Agreement in no way precludes
LIPA from exercising its full range of statutory choices under the LIPA Act depending on the time and circumstances,
including market conditions and the State's fiscal situation, Rather, the Agreement plainly accomplished an urgent ohjective
of the Act: the prevention of further rate increases attributable to the Shoreham enterprise.

We emphasize that our decision in this respect focuses solely on the statutory interpretation conceming the delegation,
implementation and distribution of governmental public utility power as it pertains to Shoreham, We imply no views--which
would be irrelevant and inappropriate in any eveni--about the wisdom of nuclear power, public power, or punishment of
private power companies for failed and costly enterprises. We conclude only that a rational choice was made by the entities
charged with the implementing authority--legitimate “means”--based on delegated power and on the record before us 1o
achieve a legislative goal--the legitimate “end™ of Shoreham (dissenting opn, at 428). *415

VI. SEQRA
The Dollard petitioners and the intervenor United States Department of Energy argue that the Settlement Agreement violates



SEQRA. Specifically, they contend thar the Govermor and administrative agencies had to prodoce Environmentai Impact
Statements (E1S) before making or approving this Agreement with LILCO to transfer Shoreham to LIPA for closure and
decommissioning. They add that PASNY also had to do & SEQRA review befors it agreed to aid LIPA in decommissioning
Shorcham by building baseload generating plants for LILCO in the future, if LILCO requested. We agree with the Appellate
[Mvision that, as to each aspect of this SEQRA argument, the Settlement Agreement was “cither statutorily exempt from
SEQRA, or so tentative and premature as not yet to trigger SEQRA review"™ (159 AD24d 141, 159).

Primary guidance is found in the LIPA Act, which declares that LIPA's acquisition of LILCO’s assets or stock is not State
“action” subject to SEQRA, and that SEQRA “shall not be applicable in any respect to such acquisition or any action of
[LIPA] to effect such acquisition.” (Public Authorities Law § 1020-s [2].) Mothing in this respect could be plainer.

(") Appellants and the dissenters, with entirely inapposite authorities, nevertheless urge that the decision to decommission
triggered an immediate full-scale SEQRA prerequisite to the Seithement Agreement itself. “[{O]fficial acts of a ministerial
nature, involving no exercise of discretion™, are expressly exempt from SEQRA (ECL 8-0105 [5] [i]). A “ministerial act” is
an action performed “in o prescribed manner imposad by law withowr the exercise of any fudgment or discretion az o the
propriety of the act” (6 NYCRR 617.2 [x] [emphasis added]). Actions of the State Legiskature are also exempt (6 NYCRR
617.2 [g] [5]). When it passed the LIPA Act, the Legislature—inescapably aware of the inherent environmenial consequences
of Shoreham's shutdown-- necessarily judged for itself the propriety of closure and decommissioning and mandated swch
action (Public Authorities Law §§ 1020-a, 1020-h [9]). LIPA's decision to fulfill the legislative objective to close and
decommission Shoreham was tot an action subject to SEQRA because LIPA had ne choice in this respect; its acquisition of
Shoreham triggered a legislatively mandated, ministerial consequence, i.e., 10 shut it down forthwith.

Appellants argue that decommissioning was not mandatoery on these facts and, thus, is not entitled 1o the ministerial *416
exemption provision as that highly specialized legal word of ant is employed in the SEQRA field. They essentially argue that
under Public Authorities Law § 1020-h {9}, LIPA's closure and decommissioning of Shorcham were mandatory anly if LIPA
acquired controlling shares of LILCO or alf of LILCO s assets--but not if it just acquired Shoreham. This interpretation is not
supported by legislation or logic. First, whether or not LIPA acquired, in addition to Shoreham, the rest of LILOO"s stock or
remaining assets has no greater or lesser bearing on the potential for environmental consequences arising out of LIPA's
acquisition of only the Shoreham asset. Thus, it i3 not ratienal to differentiate between the two scenarios, The statute does not
do so, and to do 50 by statutory construction leads to an unacceptable anomaly. The lesser circumstance could not rationally
b subject to more severe restrictions than the greater.

Second, the Legislature allowed LIPA 1o acquire Shoreham only, expressed that decommissioning was a central objective of
the Act, precluded LIPA from running Shoreham, and certainty understood and intended that i LIPA acquired Shoreham it
mist “Torthwith™ close and decommission it “Forthwith™ in this circumstance would surely be an oxymoronic usage if the
Legislature were deemed to have compelled the SEQRA process in this circumstance only, because that would freeze the
shutdown and decommissioning process.

Viewed in another light, appellants” restrictive interpretation would compel this syllogism: if LIPA determined that
acquisition of LILCO itself would not effect the Act's objectives but that acquisition of Shoreham only would, LIPA muest
neverdheless choose the total mkeover route o avoid SEQRA review of the lesser, common objective. Such a trap makes no
sense and could not have been intended.

We emphasize that what was “ministerial” here was LIPA's nondiscretionary action in complying with the Legisianire's
mardate thet Shoreham be decommissioned. It was not up 1o LIPA 1o produce an EIS to evaluate the propriety of the
legislative policy chodce of decommissioning because, in this case, mandating SEQRA review would have the effect of
overriding the Legislature’s express exemplion (6 NYCRR 617.2 [q] [5]).

(*) Finaily. we agree with the Appellate Division determination that PASNY s agreement to aid LIPA in decommissioning
and constructing allemative generating facilities for LILCO, if *417 requested, are proposed actions which had not reached
the point at which SEQRA review is required at the time the Agreement was made {139 AD2d 141, 160, supra; see, Matfer
of Programming & Sys. v New York State Urban Dev. Corpe, 61 NY2d 738, T39; Matrer of Tri-Couwnry Taxpayers Assn. v
Town Bd, 55 NY2d 41, 46-47), Mo decommissioning plan had been proposed or selected; no plans 10 build generating plants
to replace Shoreham had been proposed or formulated; and no decision even to build such plants had been made. The
sibsequent selection of a specific decommissioning method has already received full environmental review, culminating in a
Final Generic Environmental Impact Statement in 1990, which has not been challenged by appellants. PASNY s constructien
of facilities—if ever undertaken--will be subject to independent SEQRA review when a specific project plan is actually
formulated and proposed.



All oiher arguments, including those addressed o whether the PSC satisfied the requirements of the State Administrative
Procedure Act, have been reviewed and require no further discussion, as they are without merit or affect on the disposative
analysis or result, or have been addressed in the Per Curiam opinions of the Appellate Division with which we agree.

Accordingly, in Maner of Citizens, the order of the Appellate Division should be affirmed, with costs. In Maner of Dollard
and in Matier of Nassaw Suffolk Contr. s Asse, the judgments should be affirmed, with costs.

Chief Judge Wachtler and Judges Simons and Kaye concur with Judge Bellacosa; Judge Hancock, Ir., dissents and vates to
reverss in a ssparate opinien in which Judges Alexander and Titone concur, *432

In Miaster of Clilzens For An Orderly Energy Palicy v Cuome: Order affirmed, with costs.
In Miaeter of Dollard v Long Is. Power Awrh.: Judgment affirmed. with costs.

I Mdfsver o Wassou Swffolk Conrr, s Asse v Public Serv. Commn? Judgment affirmed, with costs. *433

Copr. (C) 2020, Secretary of State, State of New York
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Wildenstein Co. v. Hal Wallis Foundation

(Ct. certified to Fed Appeals Ct. that N. Y.’s modern
Rule vs Perpetuities [Feudal] does not apply to commercial
transaction [Gaughin & Monet paintings])

79 N'Y 2nd 641 — Majority Opinion [6-1] [1992]



“ 1 New York

e CHTCEal Reports

Wildenstein & Co., Inc., Plaintiff,
v,
Erent Wallis, Tndividually, az President of the Hal B. Wallis Foundation, as Trustee of the Hal B. Wallis Trust,
and as Executor of Hal B. Wallis, Deceased, et al., Defendants,

Court of Appeals of New York
1044
Argued April 2g, 19g92;
Decided June g, 1992

CITE TITLE AS; Wildenstein & Co. v Wallis

SUMMARY

Proceeding, pursuant to MY Constitution, article W1, § 3 (b) (%) and Ruoles of the Count of Appeals § 500017 (22 NYCRR
SU0TY, o review four questions certified 1o the New York State Court of Appeals by order of the United States Court of
Appeals for the Second Circuit. The following questions were cerified by the United States Court of Appeals and sccepted
by the New York State Court of Appeals pursuant to section $00.17: “(1) Does the Mew York Rule Against Perpetuities
apply to preemptive rights and future consignment interests in personal propery? (21 Does the MNew York common law rule
against unreasonable restraints on alienation invalidate presmptive rights and future consignment interests in personal
property? (3} [F either the Rule Against Perpetuities or the common law rule agamst unreasonable restraints on aliznation
invalidates the préemptive rights and fulure consignment interests at issue here, can the beneficiary of these rights and
interests assert o claim for unjust envichment stemming from the loss of such rights and mterests? (4) 1 either the Rule
Against Perpetuities or the common law rule against unreasonable restraints on alienation invalidates the preemptive rights

and fufure copgionmiend intersots at icgus hoss pan the honefloiagey of thaeo Flokie apd inlorees mavesthaloss: ciata o @laies G
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fraudulemt mducerment and froud anising from the transaction that gave it such rights and interesis™

OPINION OF THE COURT
Bellacosa, 1,

Wildenstein & Co., a dealer in fine art, seeks relief under a settlement agreement between isell and Hal Wallis, now
deceased, pursuant to which Wildenstein returned to Wallis in 1982 two valuable paintings, Monet’s “Houses of Parliament™
and Gauguin's “The Siesta--A Brittany Landscape™, In exchange, the agreement gave Wildenstein preemptive and exclusive
consignment rights with respect to 15 original paintings by renowned artists in Wallis’s collection, Wildenstein's lawsuit,
begun in the United States District Court for the Southern District of Mew York, named the Estate of Hal B, Wallis, the Hal
B. Wallis Trust, the Hal B. Wallis Foundation and Brent Wallis as defendants. The defendants resisted Wildenstein's claims
by invoking the Rule against Perpetuities (EFTL 9<1.1) and the common-law rule against unreasonable restraints on
alienation of property.

This lawsuit comes to us from the United States Court of Appeals for the Second Circuil, which certified four questions
arising out of an appeal i that court from the District Court”s dismissal of the Wildenstein complaint:

“(1) Does the New York Rule Agninst Perpetuities apply to preemptive rights and future consignment inferests in personal
property ?



“{Z) Does the New York common law rule against wnreasonable restraints on alienation mvalidate preempiive rights and
future consignment interests In personal property?

“(3) If either the Rule Against Perpefuities or the *645 common law rule against unreasonable restraints on alienation
invalidates the preemptive rights and future consigiment interests at issue here, can the beneficiary of those rights assert a
claim for unjust enrichment stemming from the loss of such rights and interests?

“(4) If gither the Rule Against Perpetuities or the common law rule against unreasonable resteains on alienation invalidates
the preemplive rights and future consignment inferests at issue here, can the bemeficiary of those rights and interests
nevertheless state a claim for fraudulent inducement and fraud anising from the transaction that gave it such rights and
interests™ (949 F2d 632, 636.)

Om January 16, 1992, we accepted the certified gquestions (see, WY Const, art V1, §3 [b] [%]:; 22 NYCRR 300,17,

The first two questions are not academic abstractions and must be construed in the context of the real case in controvessy in
order o provide meaningful and appropriate answers. We must determinge whether the Mew York statutory Rule against
Perpetuities applies 1o invalidate Wildenstein's preemplive and consignment rights, or whether the common-law rule against
unreasonable restraints on alienation is transgressed. We conclude in the negative as to those two guestions and, therefore,
need not address the thind and fourth gquestions relating 1o alternative relief

I,

Hal Wallis, a California-based film producer whose credits included “Casablance™, avidly collected Impressionist and
Modermn works of ant, In late 1980, Wallis's wife, Martha Hyer Wallis, apparently gave, without his knowledge, paintings
from the collection, including “Houses of Parliament” and “The Siesta--A Brittany Landscape”, to several individuals in
exchange for an anficipated loan to her of approximately $1 million. In January 1981, two of these individuals went o
Wildenstein's Wew York City offices offering to sell the Monet and the Gauguin. They produced a power of attorney and
ather decuiments purporting to grant them authority fo sell the paintings for Mes. Wallis, Wildenstein purchased the two
paimtings for B650,000.

Hal Wallis learned that Wildenstein had his Monet and *646 Gauguin in August 1981, Through his atomey, he sought to
retricve the paintings, informing Wildenstein that the paintings had been sold without his permission. On April 20, 1982,
following lengthy negotiations, Wildenstein and Wallis reached a formal settlement agreement pursuant to which
Wildenstein returned the two paintings to Wallis in exchange for $665,000, representing the S650,000 Wildenstein paid for
them plus $15,000 for expenses. The setthement agreement provides that Wildenstein would have a right of first refusal o
purchase and an exclusive right of consignment to auction 15 named paintings in the Wallis collection, The first refusal right,
sometimes also referred to as a preemptive right, requires Hal or Martha Wallis (o give Wildenstein at least 30 days prior
notice of the terms of any proposed sale of a painting covered by the settlement agreement, and provides that Wildenstein
shall have the option to purchase such painting within 20 days on the same terms as the triggering purchase offer. The
exclusive right of consignment requires that, in the event the Wallises decide to sell any painting ! suction, the painting shall
be consigned exclusively to Wildenstein for six months. The agreement recites the parties” intent that “Wildenstein shall have
the first opportunity 10 purchase or sell all paintings listed™, The terms of the settlement agreement are applicable to the
“executors, successors and assigns™ of the Wallises and Wildenstein, However, the agreement specifically excludes any
painting given 1o & charitable organization exempt from tax under Internal Revenve Code § 501 {c) (3) (26 USC § 501 [¢]

(31,

Hal Wallis died in October 1986, Pursuant to the terms of the Hal B, Wallis Trust as amended in 1985, most of the paintings
in the Wallis collection were distributed to the Hal B, Wallis Foundation, a tax-exempt charitable organization, which was to
arrange to have the paintings displayed at the Los Angeles County Museum of Art. Under the terms of the Wallis Trust,
Renir’s “Jeune Fille au Chapeau a Coquelicots™, one of the paintings covered by the settlement agreement, passed to Hal
Wailis's son, defendant Brent Wallis, subject to his guarstes not to sell the painting. In December 1986, Brent Wallis
nevertheless sold the Renoir for §730,004d,

In early 1989, Wildenstein learned that the Hal B. Wallis Foundation intended to sell other paintings listed in the settlement
agreement &t an auction fo be held on May 10, 1989 as Christie™s in New York. On May 9, 1989, Wildenstein sued Brent
Walliz, the Wallis Trust, the Wallis Foundation *647 and the Wallis Estate in the United States District Court, The comiplaint



was dismissed by the District Court, which granted summary judgment to the Wallis defendants (756 F Supp 158).

The District Court declined to decide whether Wildenstein®s rights under the settlement agreement are immune from the New
York Rule against Perpetuities under Meteopeditan Transp. Awthe v Bricken Realty Corp. (67 MY 2d 156). Instead, that court
rested its decision on the common-law rule against unreasonable restraints on the alienation of property. It rejecied
Wildenstein's claims under the settlement agreement, stating: “these private restrictions on the transferability of the Wallis
paintings did not further any countervailing public interest in the purchase and sale of works of fine art or otherwise facilitate
such transactions™ (756 F Supp 158, 164-163, suprak,

L.
At the outset of our analysis, it is important 1o place the Wildenstein/Wallis agreement and the respective benefits and
obligations of those contracting parties in perspective, Wildenstein is a commercial art dealer and Wallis was an avid art
collector, They settled a dispute over valuable art works of world-wide renown, That settlement boomeranged into this
controversy that dissolves under a remarkable old dectring-<the Rule against Perpetuities. That the principles of the 1682
Duke of Norfelk's Case (3 Ch Cas 1) should emerge to dominate this modern commercial transaction is a roval irony that
does not serve the common-law policy designed to block long-term retention over property by long-gone ancestors,

The Rule against Perpetuities and the common-law rule against unreasonable restraints on alienation both limit the ability of
owners 10 control future dispositions of their property. The New York Rule against Perpetuities, codified at EPTL 9-1.1,
provides that (1) any present or future estate is void if it suspends the absolute power of alienation for a period beyond lives
in being at the creation of the estate plus 21 years (EPTL 9-1.1 [a] [2]), and {2) any estate in property is invalid unless it must
vast, if at all, within the same period (EFTL 9-1.1 [b]). The statutory rule against remole westing {EPTL 9-1.1 [b]} is thus a
rigid formula that invalidates any inferest thal may not vest within the prescribed time period (see, Turano, Practice
Commentaries, McKinney's Cons Laws of NY, Beok 17H, EPTL 9-1.1, at 480; Morris and Leach, The *643 Rule Againat
Perpetuities, ot 12 [2d od 1962]). Because of s copricious consequences, the modemn view of the rule has evoked ifs
characterization as a “Reign of Terror” (Leach, Perperuities in Perspective: Ending the Rule's Reign of Terror, 65 Harv L
Fev T21, 721723 [1952]).

Somewhat in tandem, the common-law rule against wnreasonable restraints on the alienation of property, which mvalidates
unduly restrictive controls on future transfers, erects a semewhat more flexible standard, requiring a case- by-case analysis
that measures rexsonableness of the resteaint by s price, duration and purpose (Metropaolitas Transp. Awth, v Briken Realty
Corp., 67 NY2d 1536, 161-162, supra; Aifen v Biltmore Tissie Corp., 2 NY2d 534). Despite their differences, however, both
the statutory and common-law rules sirive to strike a balance between sociely's mterest in the free alienability of property and
the rights of owners to direct future transfers.

A,
We tum to the first question certified; whether the rule against remote vesting applics to Wildenstein®s rights under the
settlement agreement,

The Rule against Perpetuities, though founded in a real property context, became generally applicable to interests in both real
and personal property free, Sharman v Richmond Hose Co. Noo 2, 230 NY 462, 471, We have also held the rule applicable to
options in real estate transactions (Buffalo Seminary v MeCarthy, 58 NY2d 867, affiy for reasons stated in pares | and I of
opn elow 86 AD2d 435 [Hancock, Jr., 1.]). In cerfain contexts, preemplive rights may also be subject to the Rule against
Perpetuities (see. Morrison v Piper, 77 NY2d 165, 170, Mesropolitan Tranip. Auth v Bruken Realty Corp, 67 NY2d 156,
I 6= 166, sipral.

The instant settlernent agreement grants Wildenstein two types of rights-- preemptive rights, should the Wallises decide to
privately sell any of the covered painfings, and exclusive consignment rights, should the Wallises decide to sell by auction.
Preemptive rights differ significantly from options in that the holder of an option has the power to induce a transaction, while
the holder of a preemptive right may purchase only if an owner decides to sell fsee, Metrapolitan Transp. Auth. v Bruken
Realty Corp., supra, af 163; see also, LIN Srosdeassing Corp, v Metromadia, Tne, 74 NY2d 54, 60). *649 While we have not
addressed the applicability of the Rule against Perpetuities w future consignment rights, the partics have offered no
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tinction to justify ireating such righis differenily from preemptive rights, Thess two kinds of rights constitute future
contingent interests in 15 paintings which can be triggered enly by the Wallises” decision to sell, privately or by auction.

(=9

To resolve the applicability of the Rule against Perpetuities with respect 1o Wildenstein's rights, we must examine the history
and purposes of the rule in the relevant context of this Court’s recent decisions in Metropolitan Transp. Auth. v Bruken Realty
Cawp. (67 NY2d 156, supra) and Morrisen v Piper (TT NY2d 165, supra). The rule against remote vesting originated in the
kate 17th century to address donative transfers of land among family members. By curbing attempts by the landed gentry to
control future generations’ ownership of their real property, the rule protected the public’s interest in the development of land
and prevented undue concentrations of wealth and power fsee. 5A Powell, Real Property § 759 [1], at T1- 2—71-4; Leach,
Perpetuities in Perspective; Ending the Rule's Reign of Terror, 65 Harv L Rev 721, 725-726). Although the limits imposed
by the ruke upon the power to control future ownership of property stem from a policy against the withdrawal of property
from commerce, the rule against remote vesting struck a balance in allowing property owners to provide for family members
they personally knew and those within the first generation afier that class fses, & American Law of Property § 24.16, at 51
[1932]; see also, Dukeminier, 4 Modern Guide to Perpetuities, 74 Cal L Rev 1867, 1869-1870).

The Rule against Perpetuities thus began as a flexible balaneing principle. Commentators became troubled as the rule
acquired rigid encrustations over the centuries because it did not sufficiently lend itself in 2 modem setting to taking
reasonable account of competing interests and evolving policies (see, Morris and Leach, The Rule Against Perpetuities, at
12-13 [2d ed 1962]; Dukeminier, 4 Modern Guide to Perpetuities, op. cit, al 1869-1870). Professor Leach found the
extension of the rule to modemn commercial transactions, such as option agreements, a “step of doubtful wisdom™ which, he
suggested, ought to be the outer limits of its application 1w commercial contractual responsibilities (see, Leach, Perpetuitles in
Perspective: Ending the Rule's Reign of Terror, 65 Harv L Rev 721, 736-737; see also, Leach, *650 Perpetwities: New
Absurdity, Judicial and Statutory Corvectives, 73 Harv L Rev 1318, 1321-1322; Leach, Perpetuities in a Nushell, 51 Harv L
Rev 638, 660). Application of the rule to invalidate rights such as rights of first refusal has been found to defeat the legitimate
expectations of the holder of the rights to the advantage of the other party who expressly agreed 1o the limitations jsee, Weber
v Texas Co., 83 F2d 80T, B08- B0Y, cert denied 299 US 561; Note, Swrvey, Developmenis in Maryland Law, 1987- 1988
Froperty, 48 Md L Rev 749, 783-T84). Thus, courts have recognized that the important commercial interests served by
upholding preemptive rights, which only minimally affect alienability, outweigh the purpose underlying the rule againsi
remole vesting (see, Merropoditan Transp, Awth, v Bruken Realty Corp., 67 NY2d 156, supra; see also, Anderson v 50 E
T2md 8t Comdominium, 119 AD2d 73, 78, appeal dismised 69 NY2d 743; Weber v Texas Co, 83 F2d 807, sap;
Cambridge Co. v East Slape Irv. Corp., 700 P2d 537 [Colo]; Shiver v Benton, 251 Ga 284, 304 SE2d 903; Robvoy Land Co.
v Prather, 95 Wash 2d 66, 622 P2d 367; Hartretr v Jones, 629 P2d 1357 [Wya]).

In Metropolitan Transp, Auth. v Briken Realty Corp. (67 NY2d 156, supra). this Court acknowledged the contradiction of
ancient purpose and modern application. We held the Rule against Perpetuities inapplicable to preemptive rights in
commercial and governmental transactions, emphasizing that spplication of the rule “would invalidate an agreement which
promoted the use and development of the property™ (Metropalitan Transp. Auwch. v Bruken Realty Corp., supra, at 166, 168).
In Morrison v Piper (77 NY2d 165, supra). we addressed the applicability of the rule to preemptive rights in a
noncommercial, family transaction involving residential property. We declined to extend the modemn realism of Bruken to
interests arigsing owt of that family-land transaction, which had all the traditional touchstones envisioned by the original rule
and purposes. Even so, we found an interpretative path, as the statute prescribes, to avoid invalidation of the transfer wherever
possible (i, a1 171-174). Thus, our Morrison decision should not be read to limit or otherwise affect the scope of the Brakan
helding and exception concerning the Rule against Perpetuities in contemporary commercial settings.

In light of the history and purposes underlving the rule and the commercial and precedential context m which the
WildensteinWallis agreement arose, we conclude that the rule against remole vesting does not apply to these preemptive and
exclusive consignment rights, The parties” agreement, although factually in the borderland between the transactions *651
eonsidered i Sruken and Morrison, is plainly closer to that in Bruken and qualifies for the commercial escape route from the
rule expounded as part of Bruken s rationale.

In exchange for kelping Wallis regain a valued part of his collection, Wildensiein was assured that in the event of a sale of
one or more of the paintings, it might still realize the profit or commission it hoped to earn when it originally acquired the
Monet and the Gauguin. That the agreement also covered 13 other paintings does not alter our analysis, particularly because
Wildenstein®s rights are triggered only by a decision to sell the paintings. Because Wildenstein must meet a third partys offer
il it elects to exercise its preemptive right, that right allows the Wallises, and their executors, successors or assigns, to realize
the highest possible price should they decide to sell any of the paintings subject to the agreement. The agreement leaves the

Wallises, and their executors, succesaors and assigns, free 10 maintain the paintings in the private collection or transfer them
to 8 tax-exempt charitable organization--factual and interpretative maners pol within the guestions certified to us nor upon
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which we may rule or express any views,



(") Inasmuch as Wildenstein's preemptive and exclusive consignment rights serve significant commercial interests by
facilitating broader marketing of world-renowned art treasures while pesing, at the most, only a minimal limitation on the
alienability of the works, we conclude that they are nof subject to the Rule against Perpetuities. Accordingly, the first
certified question, as thus construed and applied, should be answered in the negative.

B.
Turning next to the second question certified, we address the validity of Wildenstein®s rights under the common-law rule
against unreasonable restrainis on alienation. We conclude thart this doctrine does not invalidate Wildenstein®s rights under
the agreement.

The reasonableness of Wildenstein's preemptive first refusal rights and exclusive consignment rights depends upen their
duration, price and purpose (see, Metropolitan Transp. Auth v Bruken Realty Corp, 67 NY2d 156, 167, sugra; Alflen v
Bilrmowe Tisswe Corp, 2 NY2d 534, 542, supra), The rule condemns “not a resiriction on transfer, a provision merely
postponing sale during the option period, but an effective *651 prohibition against transferability itsel™ fAlfen v Biltmore
Tiwswe Covp, supra, at 342 [emphasis in original]y, Thes, the reasonableness of Wildenstein's rights is determined by
considering the 30-day period during which it could exercise its preemptive rights and the sie-month period of its exclusive
consignment right, not the remotely potential perpetial quality of those rights. We have upheld 90-day periods for exercising
preemptive rights to purchase land (Metrapalitan Transp. Auth. v Bruken Realty Corp., supral and corporate stock (Aifen v
Bilimore Tissue Corp., supral. We note that the record contains an uncontradicted affidavit of an art gallery expert attesting
to the widespread use of presmptive and exclusive consignment tights in the art world, and the snusually short duration of
the six=month exclusive consignment rights in the Wildenstein/Wallis agreement.

{*} The terms of Wildenstein's first refisal right require it to meet the offer of a third party. Preemptive rights conditioned
upon payment equal 1o a third party’s offer are generally reasonable; under this method of price determination, the owner
suffers no legally cognizable loss (see. Metropolitan Transp. duth. v Sruken Realty Corp., supra, at 167-168; 3 Simes and
Smith, Future Interests § 1154, at 62-63 [2d ed]). The settlement agreement provides that should the Wallises wish to sell any
of the paintings at auction, they may propose a price for the paintings. If the parties ultimately cannot agree as to a reasonable
price, the agreement requires that the price be sct by a major international auction house representative. This method of price
sefting, with input by Wildenstein, the Wallizes and an independent third party, seems sensible and balanced. It ill behooves a
court to substifute its sense of unrensonablensss for the parties’ arm®s length agreement in the circumstances of a settlement
of an essentially commercial dispute like the one in this case. Thus, given the reasonableness of the price, duration and
purpose of Wildenstein's (irst refusal and exclusive consignment rights, they should not be declared invalid under the
comimon-law rule prohibiting unreasonable restrictions on the alienation of property.

Accordingly, the first and second questions certified, as construed and applied, should be answered in the negative and the
third and fourth guestions ¢ertified, concerning the alternative remedies that might be available in the event Wildenstein's
rights were deemed invalid under either of the *653 first two certified questions, shoukd be not answered as unnecessary.

Chief Judge Wachtler and Judges Simons, Kaye and Titone concur with Judge Bellacosa; Judge Hancock, Jr., concurs in
result in & separate opinion,

Follewing certification of questions by the United States Court of Appeals for the Second Circuit and acceptance of the *655
questions by this Court pursuant to section 500,17 of the Rules of Practice of the New York State Court of Appeais (22
NYCRR 500.17), and after hearing argument by counsel for the parties and consideration of the briefs and the record
submitted, certified question number one answered in the negative, cenified question number two answered in the negative,
and certified questions number three and four not answered as unnecessary, *656
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In the Matter of Edgar A, King, as Supervisor of the Town of Northumberland, et al., Appellants,
V.
Mario M. Cuomo, as Governor of the State of New York, et al_, Respondents,

Court of Appeals of New York

Argued March 23, 1993;
Decided May 6, 1995

CITE TITLE AS: Matter of King v Cuomo

SUMMARY

Apgeal, on constimtional grounds, from an oeder of the Appellate Division of the Supreme Courl in the Third Judicial
Depariment, entered June 4, 1992, which modified, on the law, and, as modified, affirmed a judgment of the Supreme Court
(Robert C. Williams, J.), entered in Albany County, granting a motion by defendants-respondents to dismiss the
complaint/petition in a combined declaratory judgment action and CPLR article 78 proceeding challenging the constitutionality
of the bicameral recall procedure used by the Legislature to reacquire Assembly Bill Mo, 9392-A of 1990 from the Governor's
desk. The modification consisted of reversing so much of the judgment as dismissed the complaint/petition, and declaring that
the recall procedure utilized by the Legislature with reference to Assembly Bill Mo, 9392-A of 1990 was constitational.

Matter of King v Cuama, sub nom. Matter of Seymour v Cuoma, 1B AD2d 213, reversed.

QPINION OF THE COURT
Bellacosa, 1.

The bicameral “recall” practice used by the Legislature to reacquire Assembly Bill Mo, 9592-4 of 1990 from the Governor's
desk is not authorized by article IV, § 7 of the New York State Constitution. The Constitution prescribes the respective powers
of the Executive and the Legislative Branches as to how a passed bill becomes a law or is rejected. The order of the Appellate
Division, therefore, should be reversed and the challenged procedure should be declared unconstitutional, but only

prospectively.

Assembly Bill No. 9392-A_ entitled “ AN ACT to amend the agriculture and markets law, in relation to the siting of solid waste
management-respurce recovery facilities within agricultural districts,” was passed by the Assembly and the Senate on June 28,
1990 and June 29, 1990, respectively, [t was formally sent to the Governor on July 19, 1990. The nexi day, according to the
official journals of the Legislature, the Assembly adopted a resolution, with which the Senate concurred, requesting that the
Governor return the bill to the Legislature. The Executive Chamber accommodated the request on the same day.

Appellants brought their combined CPLR article 78 and declasatory judgment action seeking a ruling (1) that the method used
by the Legislature to retrieve the passed bill is unconstitutional; and (2) that the passed bill, in effect, automatically became law
because the Govemnor failed to act on it within 10 days of its delivery to his desk on July 19, 1990. Supreme Court dismissed
the action and the Appellate Division modified to declare the recall practice constitutional. Appellants are before this Court by
an appeal taken as of right on a substantial constitutional issee. *251



L

Preliminarily, the State defendants argue that the Judicial Branch may nod review the constitutionality of this recall practice, as
it would be an intrusion an the inviolate reles of the separate law-making Branches, We conclude that the courts do not trespass
“inte the wholly internal affairs of the Legislature™ {Heimbach v State of New York, 59 NY2d 891, 893, appeal dismissed 464
U5 956) when they review and enforce a clear and unambiguous constitutional regimen of this nature. In Heimbach v Srate of
New Fork (supra). by sharp contrast, the intemal procedural issue involved how the Clerk of the Senate recorded and certified
a roll call of votes feompare, Matter of Board of Edue. v City of New York, 41 MY2d 535, 538). Our precedents are firm that
the “courts will always be available to resolve disputes concerning the scope of that suthority which s granted by the
Constitution to the other two branches of the government™ (Saxton v Carey, 44 NY2d 345, 551; New York State Bankers Asin
v Werzler, 81 NY2d 98, 102; see alse, Myers v United Stares, 272 US 52, 116; Masrer of New York State Inspection, Sec. &
Law Enforcement Empls, v Cuomre, 64 NY2d 233, 239). That is precisely what is being done here (see, Wolfe v MeCanll, 76
Va §76, 880 [1882] [constitutionality of recall procedure is a justiciable issue]),

The internal rules of the Assembly and the Senate, which reflect and even purport to create the recall practice, are entitled to
respect. Howewver, those rules cannot immunize or withdraw the subsisting question of constitutional law-making power from
Jjudicial review, Since the authority of the Legislature is *“wholly derived from and dependent upon the Constifution™ (Matter
af Sherrilf v O 'Brien, 188 NY 185, 199), the discrete rules of the two houses do not constitute organic law and may not substitute
for or substantially alter the plain and precise terms of that primary source of governing authority. The rule-making authority
of article 111, § 9 prescribes that “[e}ach house shall determine the rules of its own proceedings ™ (emphasis added). Contrary to
the assertion of the dissent, that suthorization cannot justify rules which extend beyond the Legislatre’s “own proceedings”™
and are inextricably intertwined with proceedings pending entirely before the Executive. These rules substantially affect
Executive proceedings after the Legislature's proceedings, with respect to a passed bill, have formally ended by transmictal of
the passed bill to the Governor™s desk.

The challenged recall practice significantly unbalances the *252 law-making options of the Legislature and the Executive
beyond those set forth in the Constitution. By modifying the nondelegable obligations and options reposed in the Executive,
the practice compromises the central law-making rubrics by adding an expedient and uncharted bypass. The Legislature must
be guided and governed in this particular function by the Constitution, not by a self-gencrated additive fsee, People ex rel.
Bolton v Afbhertson, 55 NY 50, 55)

1L

Article IV, § 7 of the State Constitution prescribes how a bill becomes a law and explicitly allocates the distribution of authaority
and powers between the Executive and Legislative Branches. The key provision grants law-making authority from the People
as follows:

“[e]very Bill which shall have passed the senate and assembly shall, before it becomes a law, be presented to the govemnor; §f
ke approve, fe shall sign i; but [ eod, he shall redurn it with his objections to the house in which it shall have originated ... fi{{
vy bill shall not be veturned by the governor within ren days (Sundays excepted) after it shall have been presented wo him, the
samie shall be a law in like svanner as i he bad sigred &t (emphasis added).

The description of the process is a model of civie simplicity: (1) Approval; (2) Rejection by Veto; or (3} Approval by [naction.
The Constitution thus expressly creates three routes by which a passed bill may become a law by gubematorial action or inaction
ar be rejected by veto.

The putative suthority of the Legislature to recall 4 passed bill once it has been formally transmitied to the Governor “is fot
found in the constitution™ {People » Deviin, 33 NY 269, 277). We conclede, therefore, that the practice is not allowed under
the Constitution, To permit the Legislare to use its general nule-making powers, pertaining to in-house procedures, to create
this substantive authority is untenable. As this Court stated in Dewiin “[w]hen both houses have ... finally passed a bill, and sent
it to the governor, they have exhauited their powers upon it (fd. at 277 [emphasis added]). That expression and principle
apply with equal force here, even though in Devlin the recall was attempted by only one 253 house rather than both (see,
Wolfe v McCauwill 76 Va 876, 883, swpral

When language of a constitutional provision is plain and unambiguous, full effect should be given to “the intention of the
framers .., a3 indicated by the language emploved™ and approved by the People (Setrfe v Fan Eveeg, 49 NY 280, 281 [1872]:
see alse, People v Rathbome, 145 NY 434, 438). In a related govemance contest, this Court found “ne justification ... for



departing from the literal language of the constiutional provision” (Anderson v Regan, 33 NY2d 356, 362 [emphasis added]).
A we stated in Sentle v Van Eveea:

“[1]t would be dangerous in the extreme to extend the operation and effect of a written Constitution by construction beyond the
fair scope of its terms, merely because a restricted and more literal interpretation might be inconvenient or impolitic, or because
a case may be supposed to be, to some extent, within the reasons which led to the intreduction of some particular provision
plain and precise in its ferms,

“That would be pro famio to establish a new Constitution and do for the people what they have not done for themselves” (49
WY 280, 281, supral,

Thus, the State"s argument that the recall method, in practical effect and accommodation, merely fosters the underlying purpose
of article IV, § 7 is unavailing fxee, Mew York Stare Bankers Assa. v Wetzler, 81 NY2d 98, 104, supra).

If the guiding principle of statutory interpretation is to give effect to the plain language (Ball v Allstate Ins. Co., 81 N¥2d 22,
25; Debevoise & Plimpton v New York State Depy, of Tavation & Fin, 80 NY2d 657, 661; McKinney's Cons Laws of NY,
Book 1, Statutes § 94), “[e]specially should this be so in the interpretation of a written Constitution, an instrument framed
deliberately and with care, and adopted by the people as the organic law of the State™ (Serrle v Fam Evrea, 49 NY, at 281,
supra). These guiding principles do not allow for interstitial and interpretative gloss by the courts or by the other Branches
themselves that substantially alters the specified law-making regimen. Courts de not have the leeway to construe their way
ground a self-evident constitutional provision by validating an inconsistent “practice and usage of those charged with
implementing the laws™ {Anderson v Regan, 53 NY2d 356, 362, supra; see also, 284 Peaple ex rel, Burby v Howland, 155
NY 270, 282; People ex rel, Crowelf v Lawrence, 36 Barb 177, affd 41 NY 137, People ex rel. Bolton v Alberisan, 35 NY 50,
55, smpra).

The New York Legislature’s long-standing recall practice has litthe more than time and expediency to sustain it. However, the
end canmot justify the means, and the Legislature, even with the Executive's acquiescence, cannot place itself outside the
express mandate of the Constitution. We do not believe that supplementation of the Constitution in this fashion is
manifestation of the will of the People. Rather, it may be seen as a substitution of the People™s will expressed directly in the
Constitution,

The Governor has been referred to as the “controlling element™ of the legislative system (4 Lincoln, The Constinstional History
of New York, at 494 [1906]). The recall practice unbalances the constitutional law-making equation, which expressly shifis
power solely 1o the Executive upon passage of a bill by both houses &nd its transmittal to the Executive, By the ultra vires recall
method, the Legislare significantly suspends and interrupts the mandated regimen and modifies the distribution of authority
and the complementing roles of the two law-making Branches, It thus undermines the constitutionally proclaimed, deliberative
process upan which all people are on notice and may rely. Realistically and practically, it varies the roles set forth with such
careful and plain precision in the constitutional eharter. The limbo status to which a passed bill is thus consigned withdrvws
from or allows evasion of the assigned power granted only to the Executive to approve or veto a passed bill or to allow it to go
into effect after 10 days of inaction.

Though some practical and theoretical support miy be mustered for this expedient custom (see, e.g. 4 Lincoln, ap. cit., at 501),
we cannol endorse it. Courteous and cooperative actions and relations between the two law-making Branches are surely
desirable and helpful, but those policy and govemance arguments do not address the issue to be decided, Mareover, we cannot
take that aspirational route to justify this unauthorized methodology.

The inapproprinteness of this enterprise, an “extraconstitutional method for resolving differences between the legislature and
the povernoe,” also outweighs the claimed convenicnce (Zimmerman, The Government and Politics of New York State, at
152}, For example, “[i)his procedure *creates a negotiating *255 situation in which, under the threat of a full veto, the legislature
may recall a bill and make changes i it desired by the governor, thus allowing him 1o exercise de facre amendatory power’
*{Fisher and Devins, How Succassfully Can the States” ltem Veto be Transferved o the Presidem?, 75 Geo L) 159, 182, quoting
Benjamin, The Diffusion of the Governor's Feto Power, 35 State Govt 99, 104 [1982]).

Additionally, the recall practice “affords interest groups another opportunity to amend or kil certain bills" (Zimmerman, op.
cit., gt 1527, shiglded from the public scrutiny which accompanies the initial consideration and passage of a bill. This “does not
promote public confidence in the legislature as an institution”™ becawse “it is difficult for citizens to determine the location in
the legislative process of a bill that may be of great importance to them™ fid, at 145, 132). Since only “insiders” are likely to
know or be able to discover the private arrangements between the Legislature and Executive when the recall method is
employed, open government would suffer a significant sethack if the courts were to countenance this leag-standing practice,



In surm, the practice undermines the integrity of the law-making process as well as the underlying rationale for the demarcation
of authority and power in this process, Requiring that the Legislature adhere 1o this constitutional mandate is not some
hypertechnical insistence of form over substance, but rather ensures that the central law-making function remains reliable,
consistent and exposed to civie serutiny and involvement.

We are satisfied also that legitimate correction of mere technical oversights or errors in passed bills may be accomplished by
chapter amendments, through messages of necessity and other awnilable mechanisms. [t s no justification for an
extriconstitutional practice that it is well intended and efficient, for the day may core when it is not so altruistically exercised.

Appellants are entitled, therefore, 1o a judicial declaration that the recall practice is not constitutionally autherized.

(118
The particular remedy and relief appropriate to this case is a critically distinct issue, Appellants seek an order compelling the
Secretary of State to execule 3 cerlificate that Assembly Bill Mo, 9392-A became law on or about July 30, 1990, *256 Though
the recall practice is not constitutionally authorized, neither is the mandamus relief warranted.

Despite the removal of the subject bill from the Governor's desk, logic and sound public policy do not compel or persuade us
to treat the bill in this case as having been on the Executive's desk for the requisite 10 days, within the meaning of article IV,
§ 7. Also, the bill in question lapsed when the | 990 session of the Legislature ended, and resuscitation by judicial decree in the
fashion requested would be a disproportionate remedy and would  “wreak more havoc in society than sockety’s interest in
stability will tolerate’ ™ {Gager v Whire, 53 NY2d 475, 483, cert denied sub nom. Guertin Co. v Cachal, 454 US 1086; see afso,
Hurd v Clty of Buffalo, 41 AD2d 402, affd 34 NY2d 628). Prospective application of 2 new constitutional rule is not uncommon
where it would have a “broad, unsettling effect™ (Marter af MeCann v Scadire, T1 NY2d 164, 178; see alse, Foss v Clty of
Rochester, 685 NY2d 247, 260; City of Rochester v Chiarella, 63 NY2d 92, 96, Gurnee v Aefna Lijfe & Cas, Co, 55 NY2d 184,
192= 193, cert demied 459 US 837, Hurd v City of Buffalo, 41 AD2d 402, supra: New York Pub. Interest Research Growp v
Steingus, 40 NY2d 250, 2611 It is well established that “the courts should not act *so as to cause disorder and confusion in
public affairs even though there may be a strict legal right” ™ {Maiter of Hellerstein v Assessor of Town of Ielip, 37 NY2d 1,
13-14, quoting Marter of Andresen v Rice, 277 WY 271, 282 [declaring uncenstitutional one of the oldest statules and practices
in the history of Mew York dating back 1o 1 TR

The recall practice has been in operation for over a century (see. 4 Lincoln, o cir, af 499-501), Between 1932 and 1980 a
total of 2,131 bills were recalled; while most bills are recalled only once, in 1939, 1963, 1966, 1968 and 1976 a single bill was
recalled three times and in 1977 three bills were recalled three times (See, Zimmerman, op, o, ot 149-151; see also, Fisher
and Devins, How Swecesyfilly Can the States” ftem Veio be Trangferred o the President?, 75 Geo L1 139, 182), Ofien a bill
that hias been recalled is never resubmitted to the Governor (see, Zimmerman, g, cit., at 130-151 [700 of the 2,131 bills recalled
never resubminted]). It is impossible to caleulate how many, and which, bills would be affected by a rifualistic approach to the
relief related to our declaration that the recall practice is not constitutionally authosized. In addition, despite the mitigation from
the short faur-manth Statuts of Limitations {CPLE 217), a retroactive ruling, or even a ruling *257 with resuscitative effect, in
the instant case would cause profoundly uncertain effects in particular and unwarranted “disorder and confusion” fMarrer of
Hellerstein v Assessor of Tows of Islip, 37 WY 2d, at 14, supral,

Accordingly, the order of the Appellate Divisien should be reversed, with costs, and the bicameral recall practice should be
declared unconstitational prospectively from this date forward.
Chief Judge Kaye and Judges Simons and Titone concur with Judge Bellacoss; Judge Smith dissents in part in a separate

opinion in which Judge Hancock, Ir., concurs,

Order reversed, with costs, and judgment granted in accordance with the opinion herein,*263
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SUMMARY

Appeal, by permission of a Justice of the Appellate Division of the Supreme Court in the First Judicial Department, from so
much of an order of that Court, entered Apeil 27, 1993, as affirmed a sentence of the Supreme Court (Juanita Bing Mewton,
L), imposed in Mew York County following defendamt’s conviction of criminal sale of a controlled substance in the first
degres after a jury trial, sentencing her to a prison term of § vears (o life,

People v Thompson, 190 AD2d 162, reversed.

Bellacosa, ).

(Dissenting). Judge Ciparick and | respectfully dissent and vote to affirm the order of the Appellate Division which upheld
the sentence imposed on defendant by the trial court. By reversing the sentence, the Court of Appeals today compels the
resentence of defendant to a mandatory minimum of 15 years o life imprisonment, The Court rules that this more severe
sentence is required to effectuate the will of the Legislature, expressed more than 20 years ago as part of the l’ru.f-.lranngl;,.
decried, et intraciably operative, Rockefeller Drug Sentencing Laws,

We agree with the courts below that this new fate visited upon Angela Thompson-a near doubling of her minimum sentence
from B years to 15 years—is not jurisprudentially required. Indeed, when this Court facially upheld the constitutionality of this
draconian sentencing scheme, it expressed the qualification that wise adjudication on an as-applied basis should deal with
cases that crossed the line of cruel and unusual punishment, denominated generically at that time as rare exceptions free,
People v Broadie fand seven oter discrete casesf, 3T NY2d 100, 119, cerr denied 423 US 950; see alva, People v Jones, 39
NY2d 694, 698 [Breitel. Ch. 1., dissenting]; US Const 8th Amend; NY Const, art 1, §5).

The only issue before the Court, on the People's appeal in this case, is whether sentencing this woman to less than the
mandatory term of 15 years to life imprisonment is warranted. We conclude thal the circumstances of this case suppart the
prior courts” rulings that the lesser period of incarceration is warranted because the mandatory sentence inflicts a grossly
disproportionate penalty on defendant. This case falls within Broadies “rare case™ exception, examined, *489 understood
and applied in the brighter light of contemporary standards, based on 20 vears of experience and empirical data free,
Appendix). Our conclusion in no way condones or minimizes the volitional, personal responsibility of defendant for serious
criminal conduct which, upon eonviction, brought her, by the judgment of the senlencing court, 2 minimum of eight years
aciyal imprisonment.



L
Each side in this case has argued vigorously and has added gloss, characterizations and inferences with respect 1o the facts,
The esential and controlling fepfures of this case, however, are essentially uncontroverted. Angela Thompson, a | 7-vear-old
woman, was arrested in 1988 after making a single sale of cocaine to an undercover police officer at her uncle’s residence,

The presentence report shows that defendant grew up in a variety of places and under several different custodial
arramgements. Her uncle, Morman Little, was running a major drug-sclling operation in Harlem, and at some point he
employed her in his illicit enterprise, Eventually, the uncle tumed oul 1o be Angela Thompson™s codefendant, though the
police acknowledged that he was the principal target of their investigation and prosecution. [n an effort to armest the uncle and
shut down this major drug operation, the police made four separate undercover drug purchases on four different days,
Defendant had made one sale o an undercover officer of 214 vials of crack cocaine with a street value of £2,000, During the
course of the sale, defendant’s uncle entered the room amd stood berween defendant and the undercover police officer for a
short time, The weight was 2,13 grams over the two-punce (56 grams) limit to qualify as a class A-l felony sale. A grain,
which is the smallest unit in the system of weights wsed in the United States, weighs 0648 of a gram. The additional 33
graims in this case weighed 2,13 grams, which is less than one tenth of an ounce,

Following her amest, defendant was charged with an A-1 felony. The People offered her a plea bargain carrying a sentence of
three years to life and, just before trial, four years to life, but she rejected both offers. She was on $1,000 bail until the trial
und showed up for every court date. Having put the People o their preef at trial, she was convicted of the A-1 felony, * 490

Justice Bing Mewton, the Trial Justice, eard all the evidence and saw all the necessary participants, She sentanced defendant
to eight vears to life and trenchantly commented:

“Wotwithstanding the Legislative desire to create mandatory minimum sentencing guidelines for the State of New Yaork, |
think it's still the law of this country that the punishment must 1 the come. ... The question is whether or not the defendant is
the type of person, by the facts presented in this case, such that, Constitutionally, this would be inappropriate, to serve 13
vears fo life. 1 know the defendant committed this crime when she was 17 years of age. ... | will note that while defendant
wizs found in the lecation af the time the search warrant was executed, that this indicates a single transgression of the law. ...
Her uncle, Morman Little, obvicusly i the person who pul ber in this position, ... The probles with these [Broadie]
guidelings are that they are pot compelling and clear. So, the Cowrt does not have a lof of guidance. ... | conclude that the
defendant, to be sentenced to |3 years to life, would be getting an unconstitutional sentence, ... | make this determination ..,
applving the Constilutional standards that are outlined in [Broodie] to this case, and thergfore, [I] leavfe] it 1o the Appellate
Courf 1o ... give guldance as to when It is appropriote o apply the [Broodie] case” (Peaple v Thompson, Sup C, Y County,
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On her appeal to the Appellste Division, defendant encountered the People’s cross appeal claiming that ler sentence was
illzgal and oo low on the minimum side, The prosecution’s strategy, however legally unassailable, is entitled to be viewed
somewhat skeptically in view of the context of the lesser pretrial offers, the sentence it consented to for the uncle, and the
initial failure to appeal the “illegaliy™ of the sentence until defendant pursued her judgment appeal rights. Indeed, the
prosecutor in oral argument of this case before this Court, with no basis in the record, declared that there is a “small group of
judges applying their own Slack-robed predilections on this issue,” including, apparenthy, the Trial Justice and Associate
Justices constituting the majority at the Appellate *491 Division in this case, This disrespectiul characierization sheuld be
rejected categorically because all the Justices and Judges in this case, and presumptively in all others, act out of a
conscientious cath-driven duty to render justice ideally and in the given case to all sides equally.

The Appellate Division, in any event, rejected the People's effort to ratcher defendant’s semtence up to 15 vears 1o life,
though it also rubed against her on her appeal. Justice Asch, for the Appellate Division majority, interpreted the record and
arguments, adding this comment with respect to the sentence on this defendant, by then 22 vears of age:

“A system of justice which mandates a 15-vear prison sentence, as a minimum, on & | T-vear-old girl, who was not cared for
by parents and weder the domination of ker wncle ... also mandates a lifetime of crime and imposes on the community, upon
her release, a woman who may be incapable of anything bt eriminal activity. [f we do not attempt to rehabilitate such young
people, we condemn ourselves as well” {190 AD2d 162, 167 [Asch. 1] [emphasis added]),

The prior courts rightly considered Angela Thompson's character and personal circumstances. We are convinced thai they
had the best vantage point to draw inferences, characterizations and inferpretations. from the record, a rather ordinary and
traditional deference in such maters,

Motably, defendant’s uncle was arrested on 12 counts, including four separate sales on different dates. The People consented



to his plea of guilty to one count of eriminal sale of controlled substance in the first degree, with a sentence of 15 years to
life. Defendant Thompson and at least one other similarly siated young woman {against whom charges were dismissed)
were only coincidentally present at the time of the execution of the search warrant and caught in the net spread to catch
Momman Little. Defendant®s conviction constitutes her entire criminal record and no other criminal activity appears in her
presentence report date. On the other hand, despite his three prior felony and seven prior misdemeanor convictions, the uncle
received the identical sentence now superimposed on Angela Thompson, These juxtaposed sentences are substantively and
analytically no different from the kind of disproportionale sentencing condemned by former Chief Judge Breitel in his
passionate dissenting opinion in *492 People v Jomes (39 NY2d 694, 698, supre [four pounds of heroin]: see Brennan,
Reason, Pazsion, and “The Progress of the Law" [Cardoze Memorial Lecture, delivered before the Association of the Bar of
the City of New York], 10 Cardowo L Rev 3, 12 [1988]). Indeed, defense counsel argued, without contradiction, another
aspect of disproportionality at the sentencing of Angela Thompson:

“There was also, during this arrest, the arrest of & third female, who could have been charged with an A-1 felony, a young
lady, 1 believe similar in age to the defendant. She had made or assisted in the sale, A-1 weight, 1o Officer Dante Grey. And
during the hearings it came out, | believe, her nickname was Shorty, But, my memory could be wrong, that the District
Amomey's Office decided not to prosecute her because they were afraid at that time that if they had arrested her, Mr. Little
would know who the undercover officer was at that time, and this was early on in the procesdings. Now, granted, that's a
very legitimate concern, and I fully understand why the People would make that type of decision, 1o protect their undercover,
which is, of course, a concern to everybody. But it shows how another young individual, just like Miss Thompson, doing the
exact same aci, because of discretion decisions by the District Attorney’s Office, is not standing here today, before the Court,
facing these consequences. That she's not being sentenced, she hasn't even been charged, It's allezed she did the same thing
that Miss Thompson did on one occasion. The undercover testified, | believe, truthfully at irial, He never saw Angela
Thompson on any other date during this investigation, before arrests were made, ofher than that one date that the sale was
made, This was over a six week peried of time, he's back and forth to that location. 1t shows the type of involvement Miss
Thompson had, if we accept the jury’s verdict, which, of course, Miss Thompson dees not, but | have to face as her attomey,
That type of disparity where individuals are not prosecuted for legitimate reasons, and because of the fear it might have that
they might give information 10 someone else who has been amrested, and the tvpe *493 of disparity where Me. Little receives
the same sentence that this defendant faces today, although he chose to plead goilty and she chose 1o g0 Lo trial, maintaining
her innocence, shows why this particular case is not a case where 15 1o life should be given to the defendant.” (Peaple v
Thompson, Sup C1, NY County, Dec. 11, 1989, Bing Newton, )., indictment No. 03994-89, Sentencing Minutes. )

The final ouicome of this case requires no characterization, as it speaks starkly for itself. Angela Thompson must now be
informed, five years after the original sentence and after having served nearly two thirds of her original minimum sentence,
that & new fisteful day of reckoning has arrived, as the Court of Appeals today effectuates the near doubling of her minimum
zenlence.

1L,
The mandatory minimum sentence of 15 years with the prospect of incarceration for life represents ane of the most severe
penalties prescribed under New York State law, 1t reflects society's and the Legislature™s high level of condemnation for the
most reprehensible crimes and the most serious offenders, e.g., murder in the first and second degrees (Penal Law §5 125.27,
125.25), kidnapping in the first degree (Penal Law § 135.25), and arson in the first degree (Penal Law § 150.20).

As noted, Angela Thompson's sale was slightly over the required two-ounce weight 10 qualify as an A-I crime foomgpare,
Feople v Ryan, 82 NY2d 497 [932.8 grams of mushrooms containing approximately 5,303 milligrams of controlled substance
psilocybin]). The weight in this case was bumped up to A-1 level by specific importuning from the undercover buyer-officer.
The additional one tenth of an ounce, by the ruling of this Court today, thus adds up to seven more minimum years of
imprisonment beyond vl prescribed by the trial-sentencing Justice, Indeed, had those 2.13 grams not been tacked on,
defendant would have been accountable for an A-11 sale, whose mandatory minimum sentence is only three years (Penal Law
§ 7000 [3] [a] [ui]).

By tendering this dissenting view, we intend no disrespect for the Legislature's prerogatives in prescribing the types of
criminal conduct and allocating appropriate punishment levels, *494 This Court has acknowledged, after all, the Legislature’s
power 10 severely limit the discretion that courls may exercise in sentencing decisions free, People v Broadie, 37 NY2d, &t
123, supra; Penal Law § 70.00). Correspondingly, however, respect must be accorded the principle that “the Constitution of
this state confers power upon the courts 1o declare void legislative acts prescribing punishments for crime, in fact cruel and
unusual” [Peopde ev red. Kemmder v Durston, 119 NY 369, 577 [the first electrocution death sentence held not cruel and
unusual because it was “immediate™ and “painless”, two propositions that are surely debatable in the wake of slightly ower



100} years of experience and empirical data about electrocutions], affd sub nom. fn re Kemmler, 136 US 436; People v
Broadie, supra, a1 119; see, NY Const, art [, §5). While courts will grant appropriate deference to the Legislature regarding
its presumptively constitutional sentencing promulgations, and to the Executive in the person and office of local prosecutors
for implementing those sentences, no penalty should be entirely off limits to appropeiate judicial responsibility. Rather, courts
are obliged to scrutinize the sentences that they Impose or review against applicable constitutional principles,

Historical analysis reveals that the constitutional prohibition against eruel and unwsual punishment found under the State
Constitution was primarily directed at sadistic and purely degrading cruelty, including all forms of torture, barbarity or
mnhumane treatment {see, People v Broodie, 37 NY2d, o 124, supra; Mulligan, Creed and Umisaad Panishments: The
Proportionality Rule, 47 Fordham L Rev 639, 640-645 [1979]; see alvo, Matter of Bayard, 25 Hun 546, 549; Ordinance of
1638, im " Callaghan, Laws and Ordinances of New Netherland, 1638-1674, at 10, 12 [erimes should be punished “according
to the circumstance of the case™]). Courts as far back as colonial New York considered on sentencing the “baseness of the
offense, the behavior and the age and standing of the defendant™ (vee, Goebel and Naughton, Law Enforcement in Colonial
MNew York, at 682, T02). Moreover, the evolving nature of the protection against cruel and inhuman punishment under the
Unried States and New York State Constinutions inchedes examination of proportionality under contemporary standards Gee,
e, Farmelin v Michigan, 501 US 957 [650 grams of cocaine]; Sofen v Helm, 463 US 277, Robinson v California, 370 US
GO0 Weems v United Srates, 217 US 349, Peaple v Broadie, 37 NY2d 100, supra; *495 People v Davis, 33 NY2d 2210, cont
denied 416 US 973, Berger, Justice Brennan vs, The Constitution, 29 BC L Rev 787, 787, n 4 [1988] [citing Address by
Justice Brennan, Georgetown University, Washington, D.C., prinsed in The Great Debate: Interpreting Our Written
Constitution, ot 11 {Federalist Society [986)]).

This is the first case since deciding People v Broadie (37 WY2d 100, supra) in which this Court, instead of leaving
undisturbed the senfences below, substilutes the more severe, legislatively mandated minimum sentence m liey of the
senlence imposed by the prior courts in their effort o arvive at & constilutional, proportioned and appropriate senfence free,
Peaple v MeCleese, 71 NY2d 839; People v Ortiz, 64 NY2d 997; People v Donovan, 59 NY2d 834, gffe 89 AD2d 968;
Peaple v fones, 39 NY2d 68, supra; compare and contrast, People v Martinez, 191 AD2d 306 [sentence of 4 172 to 9 vears
for criminal sale of & controlled substance in the third degree reduced 1o 2 to 4 years], People v Skeffery. 188 AD2d 438
[mandatory sentence of 15 years to life for criminal possesaion of a controlled substance in the first degree reduced to § vears
to life]; People v Andrews, 176 AD2d 530, v denied 79 NY2d 918 [mandatory minimum sentence of 15 years to life for A-]
drug felony reduced to five years to life to avoid being “cruel and unusual™); People v Ramirer, NYLJ, Oct. 1, 1993, ar 22,
col 3 [17-year-old defendant given sentence of probation following conviction of criminal sale of contralled substance in the
second degree]; People v Roysrer, 117 Misc 2d 112 [defendant sentenced to five vears probation after pleading guilty to one
count of criminal sale of 8 controlled substance in the third degree]).

In the instant case, the Court, by overtuming the opposite views of both prior courts, effectively renders a first instance
Judgrent that an Eighth Amendment transgression and the Broadie rare case exceplion are not present. The reversal of o
lesser sentence binds defendant to the legislative voke of the Rockefeller drug “solution™ of the T0%, In practical terms, if
allows, ironically, no judicial sentencing discretion or departure from absolute mandates in the particular framework of this
case and especially in the face of some enlightenment in the %0°s concemning the penological conseguences of wholesale
mandatory senfencings.

This aren of the law also still lacks sufficient criteria by which the parties, the Bench and the Bar would be guided in *496
how or when to appropriately request or invoke this court-decreed protection. The trial court expressed on the record the
particuiar difficuity of sentencing under Broadie s continued lack of specificity, 1f any realistic value is to be salvaged from
the otherwise illusory promise of Broadie, that guidance should be forthcoming so as to justify the decision in this case and to
test future ones.

In suggesting some factors a3 a start for the Court 1o build and artculate a useful and quite appropriate fest in a real case
seiting, we by no means intend that any one or all of these factors should be determinative i a given case, While the Court
cannot substitute its role for that of the Legislare and declare a comprehensive code, the Tudiciary, in our respectful view,
should provide some texture, context and substance beyond an exhortation that rare cases may result in departures from the
mandatory sentences.

Some years ago, faced with a similar vacuum of legislative criteria for the excercise of the interests of justice dismissal power,
the Judiciary filled the interstice (People v Clapvon, 41 AD2d 204 [Hopkins, 1.]). Spurred by that traditional common-law
development (see alye, People v Belge, 41 NY2d 60, 62). the Legislature eventually codified criteria for nisi prius guidance
and appellate review purposes (CPL 210.40). Broadie's atrophying rare ¢ase exception has apparently stimulated particular
legislative attention in & bill that, arguably and as finally enacted, might allow an interests-of-justice consideration of a
reduction in just such a case as the instant one (see, 1994 NY Assembly Bill A 7693). Angela Thompson's sentence, if this



bill were law, could be only 1 fo 3 vears. While legislative reform may be on the horizon, however, the courts cannot escape
the obligation o decide this case under prevailing, evolving principles which might, as with Clawon and Belge, rouse
appropriate legislative action,

We propose for this case, for future cases and until remedial legislaion is a reality, that the analvsis of a senencing and
appellate reviewing court under the rare case exception may include (1) objective eriteria including, but not limited to: (i) the
gravity and nature of the offense, (i1} the relative culpability of the defendant, (i1} the proportienality with other similarly
situated or differentiated defendants; and {2} subjective criteria involving the history of the particular defendant. Trial courts
can be counted on to competently and responsibly apply and particularize the fsctors and balance the enumensed objective
amd subjective criteria. 497

Interestingly, comparable assessments are duly entrusted for lesser liberty matters under narrow, judicially created review
standards for administrative agency disciplinary deferminations fsee, Malter of Pell v Board of Edwe, 34 NY2d 2220 If a
penalty “shocks the judicial conscience™ in that field of law, Judges stvike it down. In this different but parallel field, where
the mast serious liberty inferests are at stake, this cruel and unusual mandatory sentence shocked the conscience of the Trial
Justice, the Appellate Division, and it shocks at least two Judges at this final level of review, We respect the fact that
reasonable minds might disagree on the application of available criteria. and that we and other courts could conclude
differently as 1o whether a particelar defendant and case qualifies as a rare case exceplion, As-applied constitutional
adjudication does not, however, justify the failure to articulate and apply contemporary sentencing guidelines which would
maks our respective and respectable differences on application i this case more understanclable,

Mare specifically, the pertinent factors should include any exceptional special circumstances inhering in the nature of the
crirminal fransaction itself. Since the gravity of drug crimes is keyed to the weight of the drugs sold or possessed, the amount
of the drugs m weight and dollars should be part of the exceptional sentencing appeaisal. Selling pounds of an illegal drug
with a value of hundreds of thousands or even millions of dollars should not be per se homogenized with relatively and
significantly smaller transactions of a few hundred or thousands of dollars, Scale is key and is relevant o the proportionality
analysis. There could also be an pssessment of the conduct and actions of the low enforcement personnel from the time of the
cormmizsion of the crime, if they are invelved, through the prosecution phases, Consideration shoald, of course, be given to
the number or length of times that a defendant participated m criminal activity and whether a sentence less than the most
severe mandatory variety would deprecate the seripusness of the particular crime in general, in relation 1o other participanis
charged and uncharged, and in relation to other serious crimes of equal classification rank.

Mext, a defendant’s relative pecking order, as subservient or dependent, contrasted to those with relatively higher and
especially, s here, the highest hierarchical power and control, 15 pertinent. The degree of sophistication generally and with
*498 respect to the panticular criminality, as well as the precipitating agent or cause of the crime, have some bearing on
appropriate and proportionste sentencing. An emplovee-serf-like defendant who has no entrepreneurial role and financial
stake, should mot be treated at the same level as the kingpins and bosses (People v Jdomes, 39 BWY2d 694, 698, supra. [Breitel,
Ch. 1., dissenting]).

We emphasize that our view does not create or promaote a per se drug millhand or courier rare case exceplion, nor does youth
or any particular age alone justify the invocation of the rare case exception. While those features are appropriate (o the
over-all particular analvsis, they do not constitate their own anificial, automatic entitlemant 1o depariure from the preseribed
mandstory minimum.

In assessing proportionality of the punishment, traditional sentencing concepts swch as the character of o defendant, personal
history and special circumstances are indispensable, This facet would include the age, school record, employment hisiory and
family circumstances. This review is limited to presentencing activities. Any personal or family history, or rehabilitation
fodlowing sentencing while in prison, cannet be considered on our constitutional inquiry on the direct appeal relating o the
judgment of conviction but is reserved for collateral judicial review, correctional department considerations and even
clemency applications (see, People’s motion to strike portions of respondent™s brief and Appendix, granted simultanecusly
with this decision on the People’s appeal). Included, o, would be consideration of the proportionality of the sentence
between persans more seriously invelved in the same offense, like the uncle codefendant here, who received the same or
lesser sentence as defendant and ather voung woman whe apparently was not charged at all. Empirical data and analvsis may
even be developed or discovered from official cormectional records and reports to show that these kinds of mandatory
sentences fall disproporionately and exploitively on voung minority recruits including, as in this case, an African-American
teenage woman (see, LIS Dept of Justice, Bureau of Justice Statistics, Sentencing in the Federal Courts: Does Race Matter?
The Transition to Sentencing Guidelines, 1986-1994, ot 10-14 [Executive Summary] [1993] [wide sentencing disparities
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drug trafficking is not a reason for the Judiciary to preclude the use of the Sroadie rare case exception. *499 Rather, it



represents a greater urgency and responsibility to apply it responsibly and appropriately, even if some additional individuals
would qualify for relatively more benient, but also more proportionate, sentencing.

Mot to be overlooked either is the fsct that appellate review would be available under sdentifinble and measurable standards
as we have suggested (see, People v Belge, 41 NY2d 60, supra). In the highest judicial tradition, we urge nuanced
exceptional sentence exertions justified by on-the-record explication, not some open-ended discretion, No one should forget
that public officers in the other two branches of government are not inherently or presumptively wiser and more
conscientious than judicial officers--or vice versa--and the other branches have not been invested with unilateral power over
the liberty of individuals. To the contrary, the unmique responsibility of sentencing is raditionally reposed in neutral
Magistrates, not in partisan prosecutors. Ultimately, it is Judges who bear the singular, awesome duty of facing defendants in
open court on the day of reckoning to declare the law’s sentencing judgment.

In sum, this case focuses on the distribution of the power of sentencing adjudication in a particular category and framework.
It implicates and resolves who really exercises that momentous duty, under what circumstances, and with what respectful
chiecks-and-balances,

We decided to dissent becanse we concluded the Judiciary has more power and responsibility than it is underaking in this
case and in this eritical adjudicative area. The exception Ffrom the mandatory absolutes of the sentencing scheme was
described generally in People v Broadie (37 NY2d 100, supra; [Breitel, Ch. 1.]p. While that aspect was a key ingredient o
Broadie's holding, the originator of the idea ironically saw his equalizing qualification rejected when the Court first
considered and rubed, 4 to 3, against inveking the reserved authority; it declined to declare a particular rare case exception in
that drug factory millhand case (People v Jomes, 3% NY2d 694, 698, supro; [Breitel, Ch. J., dissenting]). Today, the
exhortation should be animated because it is buttressed by empirical data and a record that justifies resolute, differentiated
sentencing fcompare, People v Bing, 76 NWY2d 331, 338; see, Appendix). The Court should not be deterred by flondgate
speculation. Real criteria and appellate review are sufficient guardians against runaway sentencing exercises generally and in
individual cases. * 500

What was not croel snd unusual in 1789 (ratification of Constitwtion) or 1E&E (decision m Kemmier cage with his execution)
may well be unconstitutional in 1994, Similarly, what was not rare in the subset of the cruel and unusual punishment conce pt
in 1975 {Broadie) and 1978 flomes) may be ripe for such classification today, We believe that constitational adjudication is a
dynamic, evolving process, not o static set of revered relics. The genius of Chief Judge Breitel's exception should be given
life texkay, not be frozen in the time and meaning of 20 years ago (Brennan, The Bill off Rights and the Siates: The Revival of
Stare Constitutions as Guardians of Individual Rights, 61 NYU L Rev 535, 544 [1986]; Berger, Justice Brennan v, The
Constitwiion, 79 BC L Rev 787, 787, n 4 [1988] [citing Address by Justice Brennan, Georgetown University, Washington,
D.C., printed in The Great Debate: Interpreting Our Written Constitution, at 11 (Federalist Society 1986) (*[Constitutional
ilnterpretation must account for the transformative purpose of the text™)]).

Prosecutors, a5 Execulive Branch officers, should not enjoy the power to shackle judicial responsibility while they zealously
seek to incarcerate masses of criminal drug offenders frompare, People v Roe, 74 NY2d 20, 29, 35 [Bellacosa, 1., dissenting]
[“Some very disproportionate miscarriages of justice—this case is one of them--will certainly ensue from this prosecutorial

'-""'1"-“332 in elevafing reckless manslaughter fo murdsr,”]) A balanced judicial role, envisioned as necessary by Brogdie and
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exercized by prodent Trial Judges whose sentences wnuh:l remain El.l.bj:l!-l to the leavening, harmonizing re'-'lew by the
Appellate Divisions on appeal by prosecutors, is necessary. The prior courts in this case made a wise, humane, fair, bold and
correct sentencing muling, justified by the record, by their findings and by a host of the factors we have proposed. We should
sustain thedr effor, not overtum it and stifle future efforts.,

We conclude that the hardly lenient sentence of cight minimum years to life originally imposed on Angela Thompson should

be upheld by affirming the prior courts as heralds of the arrival of Broadie s promise that a rare case exception does indeed
exisl

Chief Judge Kaye and Judges Simons and Smith concur with Judge Levine; Judge Bellacosa dissents and votes to affirm in a
sepasate opinion in which Judge Ciparick concurs; Judge Titone taking no part.

Oeder reversed, etc. 501
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SUMMARY

Cross appeals, by permission of the Appellate Division of the Supreme Court in the First Judicial Depariment, from an order
of that Court, entered July 29, 1993, which, in the three above-entitled actions and procesding, (11 affirmed an order of the
Supreme Court (Helen E. Freedman, 1.3, entered in Mew York Coumty, (a1 consolidating contempt mations, (bl granting
meions to intervene, (¢} joining Cesar Perales, Marsha Martin and Merman Sieizel as defendants, {d) finding the Ciry of New
York to be in civil conterpt of prior court orders, and (e} providing for further procesdings on the contempt motions against
the individual defendants; and {2} modified, and, a5 modified, affimrmed an order of that court (Helen E. Freedman, 1), entered
in New York County, jater alia, (a) directing the Ciy o pay fines 0 homeless families who staved overmight in an
Emergency Assistance Unit (EAL before being given shelter, and (b} finding four Mew York Ciry officials in civil contempt
and directing them to appear separately at an EAU on one given night and remain at such EAL until all eligible familics
applying for emergency shelter before 12:00 midnight haove been placed. The modification consisted of vacating the sanction
aguinst the individual defendants and remanding 10 the Supreme Court for the imposition of an appropriate sanction. The
following gquestion was certified by the Appellate Division: “Were the orders of Supreme Couwrt, as affirmed and modificd by
this Court properly made?"

MeCamn v Dhinkins, 192 AD2d 217, modilfied. *217

OPINION OF THE COURT



As if the seeming insolubility of society's efforts 1o house the homeless were not a daunting enough problem, a collateral
consequence takes center judicial stage arising out of a series of long-standing lawsuits culminating in contempd
adjudications against the City of New York and four City officials.

The City and the four appoimted City officers are held in contempt of judicial orders for disobeving mandates in the
underlying cases, Appellants include the City of New York; the Mew York City Human Resources Administration (HRAY,
formier First Deputy Mayor Norman Steisel; former Human Resources Administration Commissioner Barbara 1. Sabol;
former HRA Executive Deputy Commissioner Jeffrey Carples, who is currently Acting Commissioner of the New York City
Department of Homeless Services (DHS); and former HRA Deputy Commissioner Kenneth Murphy, who is currently
Deputy Commissioner of DHS *221

By leave of the Appellate [Mvision on the municipality's and the officials' main appeal, this Court affirms the portion of the
Appellate Division erder upholding Supreme Court’s fndings of civil contempt, including the monetary fines pavable by the
City. The cross appeal by Legal Aid on behalf of the aggrieved homeless persons should alse result in an affirmance. We find
Justified the modification by the Appellate Division striking, as unwarranted here, the sanction that would have incarcerated
the four City officials in Emergency Assistance Units (EALUS), However, while the actions of the City's four ngents warrant
affirmance of their adjudication of comemp, the Appellate Division's remittal for imposing & new sanction as o them serves
no remedial purpese in this case where those agents no longer hold office or pertinent offices, Therefore, to that extent only,
we modify 1o sirike the remittal. With this denouement of the collateral contempt features of the underlying lawsuits virtually
ended, the parties and newly responsible public officials should retum their full atention and humane efforts 1o solving or
ameliorating the core, substantive problem itself.

L
The Appellate Division order acted on two orders of Supreme Court: (1) dated November 13, 1992, which adjudged Mew
York City in civil eontempt of judicial orders in specified cases; and (2) dated December 8, 1992 () directing New York City
to pay fines to homeless familics who staved overnight m City EAL offices before being appropriately sheltered; {b) finding
four City officials in contempt; and (¢} directing the officials to stay overnight in EALs,

The contempt adjudications stem from a trilogy of court orders in consolidated matters. The litigations, started in the early
1980's, were brought on behall of homeless persens in order 1o induce the City to comply with the New York Stale
Depariment of Social Services Administrative Directive, 83 ADM-47 of September 1983 {Directive), which states:

“Local districts must have procedures in place 1o ensure that homeless persons or persons in imminent danger of bzcoming
homeless con apply for emergency howsing whenever such emergency housing is needed ...

“Emergency housing must .. be provided immediately if @ homeless person is determined eligible .. *222

“When the individual is determined 1o be in immediate need and is not determined to be ineligible, an emergency placement
shall be made and other needs met.” (83 ADM-47 [1V] [A] [1] [a]. [b): [2] [b].)

The Directive established baseline standards of sheher, sanitation and safety by prohibiting the City of New York from
holding families with children ovemnight in welfare offices while awaiting appropriate accommaodations. The Directive was
incorporated into court decrees after findings of violations by the City of the Directive fMeCain v Koch, 117 AD2d 198, revd
fw s 7O NY2Zd 109 [1987], on remand 136 AD2d 473, Mawer of Lamboy v Grogs, 126 AD2d 265, oz 129 Misc 2d 564;
Flada v Koch 135 Misc 2d 283, mod 136 Misc 24 119}

Broadly summarized, the MoCoin order directs the municipality to “[plrovide lawful emergency housing to all eligible
hemeless tamilies with children, such emergency housing not to include overnight sccommodations at Emergency Assistance



Linits or Income Maimtenance Centers™; the Lamboy order prohibited the same City practice of holding familics overnight in
welfare offices because it vielates the 1983 Administrative Directive, which requires that emergency housing “be provided
immediately™ to eligible homeless families; and the Sfade order relates o baseline standards for sheltering pregnant women
and infants, The three court arders establizh compliance goals,

The voluminous record before us documents that the City and the four cited officials repeatedly failed o measure up 1o the
essential compliance goals of these court orders, with “promizes by City defendants o take specific actions to remedy [these]
violations havling] repeatedly been broken™ (Sup Ct, MY County, Nov, 20, 1992, Freedman, 1., index Mo, 4102383} These
officials tolerated homeless families with children being held overnight in welfare offices. Appellanis do not deny that they
failed 10 provide sufficient permanent housing and to fund all the homeless prevention initiatives they committed themselves
to before Supreme Court in the November 1980 plan, Tnstead, they tender legally inexcusable reasons,

Homeless persons begin their quest for emerzency shelter by entering an EALL In theory, they enter an EALU office, All out
forms and, if determined eligible, are immedimely placed *223 in emergency housing (see, 83 ADM-IT; Maver of Lamboy v
Girogs, 126 AD2d, at 267, sl In practice, the municipality, which is unable to predict or prepare the EAUs for fluctuating
demands, hos left families with children in the EALUs ovemnight and in documented instances for several days, EAUs are
offices with desks, chairs and tables, and are not designed or switable o serve as any kind of dwelling space. The
consequences of the City's practices include families sleeping on the chairs and on the floor, washing in the sinks of public
restrooms, and suffering self-evidently unsanitary and unsafe traumas.

Appellanis also do not dispute that homeless citizens were left 10 spend nights and davs in the EAUs. They plead for the
Court's understanding of the seemingly insurmountable shortage of housing 1w meet the problem, the crisis and the
emergencies, They note that the supply and the uncontrollable influx of families and the unmatched demand are the
dominating societal forces driving the hameless problem and evading plenary solution. They argue that they acted in good
faith and to the best of @ municipal ability to fulfill the court orders, In support of this claim, appellants recite mcreased
demand and @ series of failed strategies. In effect, they throw up their hands and say they did all they humanly or officially
could do

In the carly 1980°s, HEA found hotel rooms for approximately 800 homeless families, Most staved just one or two months
before moving into permanent housing. By 1983, when the MoCair action began, there were 2,500 homeless Families in
hotels and shelters in Mew York City (ree, HRA, Progress Report on the Five Year Plan for Housing and Assisting Homeless
Families [Feb. 1989]). The number of families seeking emergency housing continued to rise as the 1980% “progressed™ and
families began staying in shelter systems for longer periods. Five vears after MeCeain was instituted, the mamber of families m
emergency housing had burst to over 5,000, The increasing demand was met by the City drafiing more and more hotels into
its “syvstem”. The use of hotels educed sharp criticism, especially for its efects on voung mothers, single-parent familics, and
the children growing up in such settings and conditions.

[ the late [980%, the City acquiesced in fundamental changes m the family shelter system. The City Council enacted Local
Law Mo, 19 in 1988 to require the City to eliminate *224 the use of wellare hotels by April 1993, In the spring and sumimer
af 1990, the City put almost every low-cost apartment into the program for homeless families and dropped the requirements
that families in emergency housing wait first in hotel units before being assigned o apartments. This accelerated placement
of homeless Families into permanent housing produced drsmatic results. By August 1990, the 3,600 families in over 60 hotels
in %87 dropped to only 147 familics in three hotels in the entive emergency housing svstem,

As the elimination of the use of hotels came within grasp, demands for emergency housing surged. Hundreds more families
per month rushed 1o HRA for shelier, HRA had anticipated and planned for 2,732 families for June 30, 1990, The actual
number needed furned out to be 3,196 and that number jumped 1o 4,120 by June of 1991,



Appellants emphasize a particular aspect of their quandary. Instead of the number of homeless families being reduced by
accelerating their movement inte permanent apariments, the numbers dramatically increased. According fo the Mayor's
Commission on the Homeless, “[p]lacing thousands of homeless familics, many of whom had only recently entered into the
shelier system, into permanent housing appears to have contribied o an enommous surge of families emtering the system in
the latter part of 19907 (Report of MY Cily Commn on Homeless, at 73 [Feb. 199211 The municipality and its cited officials
claim that families began 10 see the shelter system as their best chance to acquire adequate dwellings and they, m lurm,
applicd for emergency housing in greater numbers as word spread of the successful program--up o a point. Thus, the Cicy
fostered & greater demand and, ironically, o continuation or exacerbation of the crisiz, By the end of the summer of 1990, the
Department of Housing Preservation and Development ran out of apartments available for HRA to use. The supply of
permanent housing apparently was exhausted from that source, The City seemed forced to retum to the use of hatgls or to
keep the clients waiting in EAUs until there 5 an adequate opening, Neither constitutes an acceptable solution and cemainly
ned compliance with the Ddrective or the extant “negotiated” judicial decrees. On the very moming of the issuance of
contempt citations by Supreme Court Justice Freedman, the plaintiffs demonstrated ongaoing violations with ovemnight stays
of families al the EAUs *225

The contempt phisse of this litigation saga was renewed in garmest in Movember 1992, Plaintiffs complained that the City and
the four officials failed to live up to the letter and promise of the Siaale, MeCalsn and Lawibay orders. The previous contempt
procesdings in 1990, after extensive discussions, led to a negotinted resolution with plaintifis foregoing relief in retwm For the
official commitment to implement & specific remedial plan, The first exertion in June of 19494 required the City 10 maintain a
supply of lawful emergency and permanent housing units sufficient to meet the needs of all homeless families for emergency
housing, and 1o compensate for shortfalls in the number of emergency housing units by substituting permanent housing,
Because implementation came e naught, contempt proceedings were revived and Supreme Court directed the City to submit
a new remedial plan, A Movember |99 mandated plan emerged and constitutes the template against which the contempt
violations at issue here were adjudicated. By November of 1992, Justice Freedman found detailed and repeated violations of
the 1990 plan.

Maner of MeCormick v Axeleod (39 NY2d 374, 583) and Heard v Cuowre (80 NY'Z2d 684 ) were invoked to frame the issue
whether lawful orders were knowingly disobeyed. Both Courts concluded that they had been and imposed contempt findimgs
because “[t]he svemight howsing of homeless families at EALUS is intolerable and clearly violates the prior orders of the 1A%
and this Cowrt in MeCoin v Kogh . and Mafter of Lasvbop v Gross® (192 AD2d 217, 218). The notion of swbstantial
compliance was rejected as “it is wo defiense that the municipal defendants were attempting to comply o acting in good faith”
fial, at 219, citing Maner of Bonmie K. [Rese 5, 145 ADZd 830, v dismissed 74 WY 2d 6500, Found equally unavailing was
the Ciny's plight that total compliance in every instance was impossible.

Plaintiffs have sustained their burden for the courts to hold the City of New York and its four cited, appointed officials in
contempt pursuant to section 753 (A) (31 of the Judiciary Law. [t provides in relevant part;

“A court of record has power 1o punish, by fine and imprisonment, or either, a neglect or violation of duty, or other
misconduct, by which a right or *226 remedy of a party to a civil actien o1 special proceeding, pending in the court may b

defeated, impaired, impeded, or prejudiced, in any of the following cases ...

=3, A party to the action or special proceeding ... for any other disobedience to a lowful mandate of the court.”



Civil contempt has as its sim the vindication of & private party o litigation and any sanction imposed upon the contemnor is
designed to compensate the injured private party for the loss of or interference with the benefits of the mandate (Mairer of

MoCarmick v Avelrod, 5% NY2d 574, 583, supra; Stare of New York v Unigre Fdeas, 44 MY 2d 345),

Although the line between the civil and criminal contempt mav be difficult to draw in a given case and the =ame act may be
punishable as both a civil and a criminal contempt, the element which escalates o contempt to criminal status is the kevel of
willfulness associated with the eonduct fWarrer of WoeCormick v Axefrod] 30 NY2d 574, 583, sapral, In the matbers at issue,
criminal contempt was not sought and is not in issue feee, Peaple ex pal Srearns v Mare, 18] NY 463, 471).

To sustain a civil contempt, & lawful judicial order expressing an unequivocal mandate must have been in effect and
disobeyed see, eg, Paralra v Perefra, 35 NY2d 301, 308; Matrer o Spector v Aifen, 281 NY 251, 25%; Kercham v Edwards,
133 WY 534, 339; Coan v Coan, 36 ADZd 840, 641, appesl dizmizsed 36 NY2d 3043, Moreover, the party 1o be held in
contempt must have had knowledge of the order, although 8 i3 nod necessary that the order aciually have been served upon
the party feg., Peoplfe ex rel Stearns v Marr, 181 WY 463, 470, supeal In addition, prejudice to the rights of a party o the
litigation must be demonstrated ¢ree, Judiciary Law § 753 [A]; Matrer of MeCormick v Avelrod 9 WY 2d 574, supral. 'We
are satished that the City nsell was justifiably held in contempt on this record,

We reject the City's argument that the 1985 Drirective (83 ADM-4T) that emergency housing be provided immediately could
il b met, The record reflects that as many as 100 families were forced to stay in the EAU offices overnight on some days,
The feasibilipy of obedience, howewver, is not before us at this time, nor are intractable or hercubean municipal efforts of a
financial or political varicty. The case is before us with detailed and affirmed findings of & serious, significant =227 and
persisting failure to comply with judicial decrees fromed and particularized nopart by reluctant acquiescence and negotintion
by the Ciry self, Maiter of Bonnie B (Rase (145 AD2A B30, fv disovissed T4 NY 2d 8530, supra) 15 instructive:

“Judiciary Law § 733 {A) {1] provides that a court may punish for centempt the neglect or violation of a duty, of other
misconduet, by disobedience 1o a lawful mandate of the court or & Judge thereof, a5 a result of which the right of a party in a
civil action or special proceeding is defeated, impeded, impaired or prejudiced free, Matter of MceCormick v Axelrod )L
Respondent's argument that he acted in good faith and in the best interests of the children is of no avail fsee, Maner of Seniry
Armored Coprrier Covp, v New York City O Track Setting Corp, 75 ADZd 344; Maver of Williamsviife Taachers Assn. v
Harch, 62 AD2d 1144}, It is Family Court which makes the order of disposition of children found 1o be neglected (Family Ci
Agt & 115 [a] [i]; & 1913 [a]) and once the order is made, respondent has no discretion bt to comply with that order' {143
AL B30, 831, suprad.

Insurmeuntable proof of municipal noncompliance was assembled and no escape theories are available on this record, Courts
are justified and enjoy few altemative options in such circumstances except to exercise their “inherent power to enforce
comphianse with their lawlul orders through civil contempt™ (Shiltisand v Ukited States, 384 US 364, 3700, Since we agree
that immediately means “immediately” free, Mater of Avers v Copghling 72 NY2d 346) and that overnight stays in the City
EAU:z are not permissible fses, MeCamin v ﬁ.’r.-.:'.ir: T NY2d 109, supra), we should uphold the Appellate Division's
determination that Justice Freedman was ultimately left with no alternative but to find contempt and acted on a cogently
docwmented record, Indeed, on the moming of November 20, 1992, she was faced with the harsh reminder of noncompliance
as more than 30 families with children were shown 1o have slept the previous night on the floors, chairs and tabletops of City
EALs.

(i
The four City officials, however, argue that they should be judged differently from the City, We discerm no basis in law *228
or the record, however, o absolve the individual agenis of the City who performed or failed to perform the ordered acts,
while holding the abstract principal, the Ciry, responsible and in contempt for the very same failure to comply. The individual
defendants were sufficiently aware of the prior orders in MeCaiwn and Lambay, the prior contempl proceedings, and the



unacceptable and unauthorized circumstances and conditions surrounding the use of the EALIS (ees Sup Ct, NY County,
Mov. 20, 1992, Freedman, 1, at 230, The City and the mdividual contemmnors had adegquate and sufficient notice of decrees
and the comempt proccedings against them for their individualized responsibility and noncompliance, The very agenis
mmvested by the City to administer the homeless shelter system can hardly be heard to complain that they were unaware of the
court orders, which they had so direcily and actively been atempling 1o comply with or aveid compliance with for over four
¥ Cars,

Furthermore, the individual officials were specifically responsible for fulfilling the City's municipal obligations to take
appropriate steps to comply. Therefore, these individuals were propesly held responsible persenally For their fixilure 10 861 for
the benefit of their municipal principal-—which could act only through them--by taking appropriale steps necessary W comply
with the prior courl orders free, Maer of MeCormick v Axefrod, 59 WY 2d, at 583, supra; Marer of Bonnle B [Rose HJ,
143 ADZd 830, supra; Matter off Ward v Bwric, 178 AD2d 371, compare, Spallone v United Stares, 493 US 263, 276), Te
hold atherwise on this record would create an unwarranted precedential loephole and exception for public officials 1w exape
appropriate public accountability in judicial forums for fuilure to comply with court orders. The sanction and availability of
contempd in such circumstances on a properly presented evidentiary record must be maintained. Governmental entities and
their agents should, like any other party, be held to complianee and sanctions for indifference, dereliction or defiance of
Judicial decrees. :

Thus, because we hold that the finding of conterpt against the City is well supported on this record, we likewise nule against
the responsible agents of the City. By like analysis, we are satisfied that the imposition of remedial fines against the City
should suffice as the entire remedy Tor the conduct of the City and its agents in the circumstances and eveniuations of the
cuse. 229

As 1o the imposition of civil contempt penalties impesed on the partics, we look to their remedial nature and effect fSrare of
New York v Unigue fdeas, 44 NY2d 345, supra), Supreme Court directed the City to pay fines to families not properly
sheltered as required by the court orders during the periad September 20, 1997 1o Novernber 200 1992 in accordance with the
denoted schedule dree, Sup Ct, NY County, Dec. 8, 1992, Freedman, 1., at 7 [$50 for the first night, $100 awards per family
per additional night]), which imposed fines (o be directly paid to the agericved homeless families as “indemmnification
pursuant to Judiciary Law § 773" ¢id, at T),

These fines against the City are as remedial as could be developed within the discretionary, equitable powers of the courts
under the unusual circumstances of these matters, Thes, we affirm the Supreme Court’s imposition of these fine sanctions
pavable o those homeless families who were forced to spend nights at the EAUs with the ¢confidence that these fines will
serve as approprigte recompense for the failure to comply with the mandates of the courts (Mater of Deparimens of Envil
Profeciion v Degarrment af Enal Convervadion, 70 WY 2d 233, 239,

il
Om the plaintiffs cross appeal, seeking 1o reinstate the sanction of overnight “stays” imposed on the individual officials, we
agres with the Appellate Division's unanimows modification and we essentially affirm that portion of the order. While
“remedial powers of an equity court must be adequate o the task ... they are not unlimited™ FWhircomb v Chavis, 403 US 124,
161}, Thus, in selecting contempt sanctions, a court is obliged to use the * * “least possible power adequate to the end
proposed” " " (Spallone v Daited Seates, 493 US 263, 276, supra, quoting Anderson v Dunr, & Wheat [19 US] 204, 231, We
pgree with the Appellate Division that, in this case, the unusual circumstances of this municipal govemnment problem of
mammoth proportions and complexity do not warrant the imposition on appointed officials of ovemnight stays in EAUs free.
NoA Dev. Co. v Jones, 99 AD2d 238, 240; see alro, State of New York v Unigaee Tdeas, 44 NY2d 345, supra; People ex rel
Stearvs v Mavr, 181 NY 463, 471, supra; Matter of Seriry Armored Cowrier Corp. v New York Clty O Track Besting Corp.,
TS AD2d 344, 345). While this severe sanction may be within a court's power 10 *230 induce compliance or remedy
noncompliance with a courts mandiste for particularty egregious conduct or willful inaction (ee, Matter of Depariment of



Exvtl, Provection v Departwmeny of Exntl. Congervation, 70 NY2d 233, supeal, this case, as against these municipal officials,
does nat gualify for that sanction.

The remittal to the trinl court for impesition of a replacement sanction against the individual defendants i, however,
unnecessary and inappropriate in this case. None of the four holds the same office and responsibility in City government and
soime are entirely gone from the new administration that teok office of the beginming of 1994, Thus, imposition of
replacement sanctions for the contempts of the former and different appointed officials would serve no judicial or party
purpose approprigle o civil contempt sanctions, inasmuch as they acted solely in their official capacities in all events.

Iy,

hen 1 with am omela alfthe woede of the S sewllare Divicion tha G0 can hardly ke digrapied chiad g1l the nartice involved
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in this contempt pr-n-::eedmg including defendants [and their successors in office and responsibility], have a vital imberest in
finding an operative solution 1o the City's homeless crisis™ (192 ADZ2d 217, 220, suprar. While political solwtions for
complex societl problems like homelessness test the foundations of government, the adjudication of contempt is all thar this
record presents in the judicial process and sphere. We consider the precise issues in this case only and consider them closed
and at an end. All other arguments and claims have been considered and are either without merit, without nesd for further
discussion, or subsumed in the rest of this opinion,

Accordingly, the order of the Appellate Division should be modified, without costs, by striking onlv the provision of the
Appellate Division's order directing remittal to Supreme Court and, a3 30 modified, affirmed, Only becanse of the technical
madification, the certified guestion should be answered in the negative.

Chief Judge Kave and Judges Simons, Titone, Smith, Levine and Ciparick concur,
Order modified, without costs, in accordance with the opinion herein and, as so0 modified, affirmed, and centified question
amswered in the negative ¥ 231
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SUMMARY

Appeal, by permission of the Court of Appeals, from an order of the Appellate Division of the Supreme Court in the Second
Judicial Department, entered January 25, 1993, which {1 granted a motion by petitioner Grievance Committes for the Tenth
Judicial District w0 confirm a Special Referee’s report sustaining 15 charges of professional misconduct against respondent
Edward M. Cooperman to the extent of confirming charges 2 through 5, 7 through 10 and 12 through 13 relating fo
respondent’s use of special nonrefundable refainer fee agreements and otherwise denving the motion to confirm, {2
suspended respondent from the practice of law for twe vears, continuing until further order of the Appellate Division, with
leave to the respondent to apply for reinstatement after the expiration of the twe-vear perlod upon fumishing satisfisctory
proof thal during that period he has sctually refrained from practicing or attempting to practice as an attorney and
counsclor-at-law, he has fully complied with this order and with the terms and provisions of the wrilien rules governing the
comduct of disbarred, suspended and resigned attomeys (22 NYCRR 691.10), and he has otherwise properly conducted
himszlf, and (3} ordering respondent, during the period of his suspension, to refeain from practicing law in any form, either as
principal or agent, clerk or employes of ansther, appearing 2% an attorney or counsclor-at-law before any court, Judge,
Justice, board. commission or other public authority, giving to ancther an opinion as i the law or its application, or any
advice in relation thereto, and holding himself out in any way as an attorney and counselor-at-law,

Matter of Cooperman, 187 AD2d 56, alfirmed.

QPINION OF THE COURT
Bellacosa, 1.

The issue in this appeal is whether the appellant anormey violated the Code of Professional Responsibility by repeatedly using
special nonrefundable retainer fee agreements with his clients. Essentially, such arrangements are marked by the payment of
a nonrefundable fee for specific services, in advance and imespective of whether any professional services are aciually
rendered. The local Grievance Committee twice wamed the lawyer that he should not use these agreements. Afler a third
complaint and completion of preseribed grievance procesdings, the Appellate Division suspended the lawyer from practice
for two years. It held that the particular agreements were per s violative of public policy. We affirm the order of the
Appellate Division.

L
In 19440, the petitioner, Grievance Committee for the Tenth Judicial District, initiated a disciplinary proceeding charging



attorney Cooperman with 13 specifications of professional misconduct. They relate to his use of three special nonrefundabls
retainer fee agreemenis, *470

The first five charges derive from a wrilien fee agreement to represent an individual in a criminal matter, It states: “My
minimum fez for appearing for youw in this matter is Fifteen Thousand (515, 0600.00) Dollars. This fee is not refundable for any
reason whatsoever gnce | file a notice of appearance on vour behalf™, One month afler the agreement, the lawyer was
discharged by the client and refused to refund any portion of the fee. The client filed a formal complaint which the Grievance
Committes forwarded 1o Cooperman for a response. Cooperman had already received a Lemer of Caution nol o use
nonrefumdable retainer agreements, and while this new complaint was pending, Cooperman was issued o second Letter of
Caution admonishing him not to accept the kind of feo arrangement at issue here. He rejected the admonition, claiming the
fee was nonrefundable,

Charges 6 through 10 refer (o a written refainer agresment in connestion with a probate procesding, 1t states in pertinent part;
“For the MINIMAL FEE and MON-REFUMDABLE amount of Five Thousand {55,000.007 Dollars, | will act as wvour
counsel”, The agreement furher provided: “Thiz s the mimimurm fee no matter how much or how Little work | do in this
investigatory stage ... and will remain the minimoam fee and not refundable even if you decide prior to my completion of the
investigation that you wish o discontinee the use of my services for any reason whatsoever.,” The cliemt discharged
Cooperman, who refused to provide the client with an itemized bill of services rendered or refund any portion of the fee,
citing the unconditional nonrefundable fee agreemeant.

The last five charges relate to a fee agreement involving another criminal matter. 1t provides: “The MINIMUM FEE for Mr.
Cooperman’s representation ., o any extent whatsoever is Ten Thousand (310,000,000 Dollars. .., The above amount is the
MIMIMUM FEE and will remain the minimum fee no matter bow few court appearances are made ... The minimum fes will
remain the same even if Mr, Cooperman is discharged.” Two davs afler execution of the fee agreement, the client discharged
Ciopperman and demanded a refund. As with the other clients, he demurred.

Copperman’s persistent refusals to refund any portion of the fees sparked at least three separate client complaints fo the
Girievance Commiltes, In each case, Cooperman answered the complaint but refused the Grievance Commillee’s suggestion
for fee arbitration. Thersafter, the Grievance Committee sought authorization from the Appellate Division, Second *471
Departrment, 1o initiate formal disciplinary proceedings against Cooperman. It tendered an array of arguments that these
retainer agreements are unethical becawse, first, they violate the lowyer's obligation to “refund promptly any part of o fes paid
in advance that has nod been earned” {Code of Professional Responsibility DR 2-110 [A] [3]). Further, the agreements create
“an impermissible chilling effect upon the client’s inherent mght upon public policy grounds o discharge the atomey af any
time with or withowt cause,” in violation of DR 2-110 {B) (4). The petition also alleged that the fees charged by Cooperman
were excessive in vielation of DR 2-106 (A), and that he wrengfully refused to refund unearmed fees in vielation of DE 2-110
(A3 (37, Finally, it notes that denorminating the fee payment as nonrefundable constitutes misrepresentation (DR 1-102 [A]

(4],

After an extensive hearing, the Feferes made findmgs supportimg violations on all 15 charges, On appropriste motion, the
Appellate Division confirmed the Referee’s report with respect to charges 2 through 5, 7 theough 10, and 12 through 15, The
Court disaffirmed the report as to charges |, 6 and 11, which alleged that the retainer agreements constituted deceit and
misrepresentation. In sustaining the remaining charges, the Count held that these rewiner agreements were unethical and
uncenscionable and “wiolative of an attormey’s obligations under the Code of Professionnl Responsibility to refund unearmed
fees upon his or her discharge™ (187 AD2d 56, 570, The Court also concluded that Cooperman’s fees were excessive, The
Court suspended him from the practice of law for a period of two vears but did not order restitution.

IL.
Whether special nonrefundable retainer fer agreements are agminst public policy is a question we kefi open in Jacabson v
Saszower (66 NY2d 991, %43, a fee dispute case. We agree with the Appellate Division in this disciplinary matter that
special nonrefundable retainer fee agreements clash with public policy and transgress provisions of the Code of Professional
Respansibility isee, DR 2-110 [A] [3]: [B] [4]; 2-106 [A]L essentially because these fee agreements compramise the client’s
gbsolute right to terminate the unigue fiduciary attorney-client relationship.

The particular analysis begins with a reflection on the nature of the atiorney-client relationship. Sir Francis Bacon *471
observed, “[t]he greatest drust between [people] s the trust of giving counsel™ {Bacon, €& Cornsel, in The Essays of Francis



Bacon, at 181 [1846]). This unigue fiduciary reliance, stemming from people hiring attormeys 1o exercise professional
judgment on a client’s behalf--“giving counsel”--is imbued with ultimate trust and confidence (see, Rosmer v Paley, 65 NY 2d
736, 738; Greene v Greeme, 56 NY2d 86, 92). The attomey's obligations, therefore, transcend those prevailing in the
commercial market place jcompare, Meinhard v Salmon. 249 NY 438, 463, 464). The duty to deal fairly, honestly and with
undivided lovalty superimposes onto the attomey-client relationship a set of special and unique duties, including maintaining
confidentiality, avoiding conflicts of interest, operating competently, safeguarding client property and honoring the clients’
interests over the lawyer's free, Mamer of Kefly, 23 WY2d 368, 375376, see afso, Brickman and Cuiningham,
Nonrefindalle Retainers Revisited, 72 NC L Rev 1, 6 [1993]). To the public and clients, few features could be more
paramaount than the fee--the costs of legal services jsee, Jacobson v Sassower, 66 NY2d 991, 993, supra). The Code of
Professional Responsibility reflects this central ingredient by specifically mandating, without exception, that an attomey
“shall not enter o an agreement for, charge, oF eollect an illegal or cxcessive fee™ (DR 2-106 [A]), and upon withdsawal
from employment “shall refund prompity any part of a fee paid iy advance that has not been eamed™ (DR 2-110 [A] [3]).
Accordingly, attorney-client fee agreements are a matter of special concern to the ¢ounts and are enforceable and affected by
lofty principles different from those applicable to commonplace commercial contracts (see, Matter of Schanzer, 7 AD2d 275,
affd 8 NY2d 972; Martin v Camp, 219 NY 170).

Because the attorney-client relationship is recognized as so special and so sensitive in our society, its effectiveness, sctually
and percepiually, may be irreparably impaired by conduct which undermines the confidence of the particular client or the
public in general. In recognition of this indispensable desideratum and as a precaution against the corrosive potentiality from
failing to foster trust, public policy recognizes 2 client’s right to terminate the attomey-client relationship af amy fime with or
withowu! cause (see, Matter of Durm, 205 NY 398, 402; Tenney v Berger, 93 NY 524; DR 2-110 [B] [4]). This principle was
effectively enunciated i Martin v Camp (219 NY 170, supra); “The confract under which an attorney is employed by a
client hos peculiar and distinetive features *473 ... [thus] [n}etwithstanding the fact that the employment of an altorney by a
client is govemnad by the contract which the parties make ... the client with or without cause may ferminate the contract at any
time” fid, at 172-174; compare, Denburg v Parker Chapin Flonan & Klimpl, 82 NY2d 375; Coben v Lord, Day & Lord, 75
NY¥2d 95 [dealing conversely with economic consequences affecting the unfettered right to hire an attorney|).

The ungualified right 10 terminate the attomey-client relationship at any time has been assidwously protected by the courts
{xee, Demov, Moarris, Levin & Shein v Glaniz, 53 NY2d 553; Andrewes v Hoas, 214 NY 255; see also, Matter of Krooks, 257
NY 329, 331; Master of Sayder, 190 NY 66, 69). An atiorney, however, is not left without recourse for unfair terminations
lscking cause. If a client exercises the right to discharge an attorney afler some services are performed but prior to the
completion of the services for which the fee was agreed upon, the discharged attorney is entitled to recover compensation
from the client measured by the fair and reasonable value of the completed services free, Lal Ling Cheng v Modansky
Leasing Co., 73 NY2d 454; Teichner v W & J Holsteins, 64 NY2d 977; Maner of Montgomery, 272 NY 323, 326). We have
recognized that permitting a discharged attormey “to recover the reasonable value of services rendered in quantwm meruit, a
principle inherently designed to prevent unjust enrichment, strikes the delicate balance between the need to deter clients from
taking undue advantage of aitemeys, on the one hand, and the public policy favoring the right of a client fo terminate the
attormey-client relationship without inhibition on the other” fDemev, Morrls, Levin & Shein v Glamiz, 33 NY2d 333, 538,
supra, citing Marrer of Krooks, 257 NY 329, 332, supro).

Correspondingly and by cogent logic and extension of the governing precepts, we hold that the use of a special nonrefundable
retainer fee agreement clashes with public policy because it mappropriately compromises the right to sever the fiduciary
services relationship with the lawver. Special nonrefundable retainer fee agreements diminish the core of the fiduciary
relationship by substantially altering and economically chilling the client’s unbridled prerogative to walk away from the
lawyer. To answer that the client can technically still terminate misses the reality of the economic coercion that pervades such
matters, 1T special nonrefundable retainers are allowed 1o flourish, clients would be relegated to hostage *474 stanws in an
unwanted fiduciary relationship--an utter anomaly. Such circumstance would impose & penalty on a ¢lient for daring to
invoke a hollow right to discharge. The established prerogative which, by operation of law and policy, is deemed not a breach
of contract is thus weakened fsee, Matter of Krooks, 257 WY 329, supra; Mariin v Carap, 219 NY 170, 174, supral. Instzad
of becoming responsible for fair value of actual services rendered, the firing client would lose the entire “nonrefundable” fie,
no matter what legal services, if any, were rendered, This would be a shameful, not honorable, professional denowement.
Cooperman even acknowledges that the essential purpose of the nonrefundable retainer was to prevent clients from firing the
lawyer, a purpose which, as demonstrated, directly contravenes the Code and this Stae’s settled public policy in this regard

Mevertheless, Cooperman contends that special nonrefundable retainer fee agreements should not be ireated as per se
violations unless they are pegged to a “clearly excessive™ fee. The argument is unavailing because the reasonableness of a
particular nonrefundable fee cannol rescue an agreement that impedes the client's absolute right 1o walk away from the
attorney. The wermination right and the right not 1o be charged excessive fees are not interdependent in this analysis and
context. Cooperman’'s claim, in any event, reflects a misconception of the nature of the legal profession by luming on its head



the axiom that the bega! profession “is & leamed profession, not & mere money-getting trade” (ABA Formal Gpn No, 250).
DR 2-1 10 (A) and (B) of the Code of Professional Responsibility sdd Turther instruction o our analysis and dispesitien:
“Withdeawal from Employment

YAY In gemeral. ...

“(3) A lawyer who withdraws from employment shall refund promptly any part of a fee paid in advance that has not besn
garmied,

“{ B} Mandatory withdrawal,

“A lawyer representing a client before a fribunal, with its permission if required by its rules, shall withdraw from
employment, and a lawyer representing & client in other matters shall withdraw from employment, if: .,

“(4) [The lawyer] is discharged by [the] client." =475

We believe that i an attormey is prohibited from keeping anv part of a prepaid fee that has not been earned because of
discharge by the client, it is reasonable 1o conclude also that an attomey may w0l negotiate and keep fees such as those at
issue here, In each of Cooperman's retminer agreements, the Appellate Division found that the lawyer transgressed
professional ethical norms. The fee arrangements expressed an absoluteness which deprived his clients of entitlement to any
refund and, thus, conflicted with DR 2-110 {A) (3).

Since we decide the precise issue in this case in a disciplinary context only, we imply no views with respect to the wider
array of factors by which attomeys and clients may have fee dispute controversies resolved. Traditional criteria, including the
factor of the actual amount of services rendered, will continee o govern those situations (ee, DR 2-106 [B]). Thus, while the
special nonrefundable retainer agreement will be unenforceable and may subject an attorney to professional discipline,
quanium meruit payment for services actually rendered will still be available and appropriate.

Motably, too, the record in this case contradicts Cooperman’s claim that he acted in “good faith”. He urges us to conclude that
he “complicd with the limited legal precedents at the time.” The conduct of anomeys is not measured by how close to the
edge of thin ice they skate. The measure of an attorney’s eonduct is not how much clarity can be squeezed out of the strict
ketter of the law, but how much honor ¢an be poured into the generous spirit of lawyer-client relationships. The “punctilio of
an honor the most sensitive™ (Meinhard v Salsror, 249 NY, at 464, supra) must be the prevailing standard, Therefore, the
review is not the reasonableness of the individual atterney™s belief, bug, rather, whether a “reasonable atterney, familiar with
the Code and s ethical strictures, would have notice of what conduet is proscribed™ (Matrer of Holizeran, T8 NY2d 184,
191). Cooperman’s level of knowledge, the admonitions 1o him and the course of conduct he wudaciously chose do not
measure up 1o this necessarily high professional template, He even acknowledged at his disciplinary hearing that he knew
thist “there were problems with the nonrefundability of retniners”. Cooperman's case, therefore, constitutes a daring test of
ethical principles, not good faith. He failed the test, and those charged with enforcing transcendent professional values,
especially the Appellate Divistons, ought to be sustained in their efforts. *476

ur holding today makes the conduct of trading in special nonrefundable redainer fee agreements subject to appropriaie
professional discipline. Moreover, we intend no effect or disturbance with respect to other types of appropriate and ethical fee
agreements (s¢e, Brickman and Cunningham, Newwefindable Refainers Revisited, 72 NC L Rev 1, 6 [1993]), Minimum fee
arrangements and general retainers that provide for fees, not laden with the noarefundability impediment irrespective of any
services, will continue 1o be valid and not subject in and of themselves to professional discipline.

The Court is alse mindful of the arguments of some of the amici curise concemed about sweeping sequelae from this case in
the form of disciplinary complainis or investigations that may seek to unearth or examine into past conduct and to declare all
sorts of unobjectionable, settled foe arrangements unethical, We are confident that the Appellate Divisions, in the highest
tradition of their regulatory and adjudicatory roles, will exercise their unique disciplinary responsibility with predence, 5o as
nol o overbropdly brand past individualized anomey fee amangements as unethical, and will, instead, foirly assess the
varicties of these practices, if presented, on an individualized basis. Therefore, we decline to render our ruling prospectively,
as requested (see, Schaefer, The Control of “Sunbursis”; Technigues of Prospective Overruling, Cardozo Memaorial Lecture,
delivered before the Association of the Bar of the City of New York [Apr. 13, 1967), reprinted in 22 Record of Assn of Bar
of City of MY 394, 403, 407408, Grear N Ry, v Sunburst Co, 287 US 3358, 364-365),



We have examined appellant™s other contentions and conclude that they are without merit.
Accordingly, the order of the Appellate Division should be affirmed, with costs.
Judges Simons, Smith, Levine and Ciparick concur; Chief Judge Kave and Judge Titone taking no part.

Order affirmed, with costs, *477
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In the Matter of Dana. G. M., Appellant.

Court of Appeals of New York

195, 156
Argued June 5, 1995;
Decided Movember 2, 1905

CITE TTTLE AS: Matter of Jacob

SUMMARY

Judiciat j_.l-:p.m_'mi:m, entered December 23, 19504, which, with two Justices dissentd 15, BLNNSO an oro
Oineida County (James W, Morgan, 1.), dismissing a petition for adoption,

.d..pp:-.a! in the sm:-mi al:mq.-u-mmh:d pmu,uedmg, I:-:.- permmlm |.'|-fl|"|E Enurt nfﬁ.pp-eals., froim an nn:lr:r of the Appcl]ult Drivizion
Putnam County (John W, Sweeny, 1], denying a [J-:-tlunn for adoption m'lu:l dLﬂT.I]ESII'I.g the pmc-mdmg.
Miniter of Jocob, 210 ADZd 876, reversed.

Pdatter of Dana, 209 AD2d &, reversed.

Bellacosa, J,

(Dizsenting). Judges Simons, Titone and 1 respectfully dissent and vote to affirm in cach case.

These appeals share a statutory construction issee under New York's adoption laws. While the results reached by the majority
are invtended to have a benevalent efect on the individuals involved in these two cases, the means to those ends ransform the
legislative adoption charter governing countless other individuals. Additionally, the dispositional methodology transcends
institutional limitations on this Courl's proper exercise of its authorty, fixed by internal discipline and by lh.-e exlermal
distribution of powers among the branches of government,

The majority minimizes the at-will relationships of the appellants couples who would be combined biological-adoptive parents
in cach case, but the significant statwiory and legally central relevancy is inescapable. Unlike married and single parent
houschoelds, each couple here cohabits only day-to-day, no matier the depth or length of their voluntary armangements, Their
relationships lack legal permanency and the State has not endowed them with the benefitz and enforceable protections that flow
from relationships recognized under color of law, Mowhere do statutes, or any case law previously, recognize de facto,
functional or second parent adoptions in joint circumstances as presented here,



Specifically, in the respective cases, the availobility of adoption is mplicated because of the operation-of-law consequences
under Domestic Relations Law § 117 based on: (1) the relationship of the biological parent and the putative adoptive child if a
wale and female wamarried cohabiting couple, one of whom is the biological mother of the child, jeintly petitions to adopt the
five-vear-old child; and (2) the relationship of the biological parent and her child if the fesbion parirer of the bislogical mother
pretittons alore to adopt the five-year-old child, Neither *670 case presents an issue of ineligibility because of sexual orientxtion
or of discrimination against adoptien on that basis, despite the majority's evocations in that regard.

The facts are uncontested and pertinently recited in the Chief Judge's opinion, In Matter of Jaeob, Family Court, Oneida County,
dismissed the petition on the ground that the petitioners are an unmarried couple. No best interests factual or evidentiary
evaluations were undertaken, The court held that adoption proceedings are creatures of statute ond thot Domestic Relations
Law § 110 does not authorize adoption by an unmarried couple. The Appellate Division, Fourth Department, affirmed (210
ADXd §76), concluding that the statute did not permit adoption by two unmarried persons tegether.

In Master of Dana, Family Court, Putnany County, denied the adoption petition. The court held that (1) G. M. did not have
standing to adopt pursuant to Domestic Relations Law § 110, since she did *“not fall within any of the clasifications under
Domestic Relations Law Section 1107; and (2) the proposed adoption ran afoul of Demestic Relations Law § 117 (1) (a).

The Appellate Division, Second Department, unanimously affirmed (209 AD2d 8), but contrary to Family Court, it found that
G. M, had standing to adopt under Domestic Relations Law § 110 as an “adult unmarried person.” The Per Curiam opinion
limited the dispositional rationale to the effect of Domestic Relstions Law § 117--auiomatic termination of the bislogical
parent's rights upen adoption by other than a stepparent. The Court, therefore, niled that Family Court's result was correct for
the reason that “[¢]learly the intent of the Legislamre was to deny a zingle person the right to adopt another's child while the
ni#ural parent, a single person, retains parental rights" (id, at 10}

Although adoption has been practiced since ancient times, the authosization for this unique relationship derives solely from
legislation. [t has no common=law roots or evolution (Mater of Seaman, 78 NY2d 451, 455; Mater of Robers Paul P, 63
NY2d 233, 237, Maner of Thorme, 133 WY 140, 143; see generally, Presser, The Historical Background of the American Law
af Adoptioe, 11 1 of Fam L 443 [1971]). Therefore, our Court has approved the proposition that the statutory adoption charter
exchusively controls (Marter of Raberd Papl P, supra, al 238; MWarter o Walplea-Orsind, 36 NY2d 568, 572, appeal dismizsed
sub nom. Orsini v Blasi, 423 US 1042; Carpemter v Buffale Gen. Elec. Co., 213 NY 101, 108).*671

The judicial role is most sensitive, but no case has ever recognized a judicially created right of adoption. This restraint is
especially pertinent when the Legislafure has expressly enacted a plenary, detailed legislative plan fsee, Matrter of Malpica-
Crsini. supra, at 570, Matter of Eaton, 305 NY 162, 165). The majority acknowledges New York's unique legislative
developrents and the several major cases in which adoptions have been disallowed free, ez, Matter of Bobert Pawd P, supea)
that together document these juridically limiting principles, yet the majority’s ruling and resuly paradoxically wm away from
those consistent guideposts. .

Pointedly, this Court’s unqualified uiterance is that * ° "[{Jhe Legislature has supreme comtrol of the subject™ * ~ (Matser of
Robert Paul P, supra, at 237 [emphasis added); see also, Mater of Malpica-Ovrsini, supra). A transcendent societal goal in the
field of domestic relations is to stabilize family relationships, particularly parent-child bonds, That State interest promotes
permanency planning and provides protection for an adopted child’s legally secure familial placement. Therefore, statutory
authorizations should not be substantively transformed under the guise of interpretation, and all facets of the adoption stalules
should be harmonized (see, Matter of Costello v Geieer, 85 NY2d 103, 109, Heard v Cromo, B0 NY2d 684, 689 Warter of
Long v ddivomdack Park Agescy, T6 WNY2d 416, 420, £422-423),

Motably, too, for contextual understanding of these cases, Mew York State has long refused to recognize common-law marriages
(ree, Domestic Relations Law § 117 1t also does not recognize or authorize gay or lesbian marriages, though efforts to secure
such legislation have been pursued (ses, 1995 Assembly Bill A-648; 1994 Assembly Bill A-10508).
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Ddomestic Relations Law § 110, entitled “Who May Adopt.” provides at its outset that “faln adult unmarried person or an
adult Miesband and his adwlt wife together may adopt anather person™ (emphasis added). Married aspirants are directed 1o apply
“together”, i, jointly, as spouses, except under circumstances not applicable in thess cases,

in Dama, appeliant G. M. asserts that she may petition as “[aln adult uvnmarried person,” without regard to the legal
consequences of other related provisions of the adoption charter. She petitioned individually and qualifies under *672 section
110, irrespective of her sexual orientation, The Darma case, therefore, is not a case invelving the right of homosexuals to adopt,
nor, self-evidently, is the Jacok case, Satisfying the standing component does not, however, complete the analysis o overcome
section 117 operation-of-law impact on both coses.

Appellants Stephen T. K. and Roseanne M. A. urge that the term “adult unmarried person” should also permit them to adopt
“together™ as an unmarried couple. They bypass the statute's plain words by claiming that nothing in the statutory language of
Domestic Relations Law § 110 precludes their adoption effort, Preclusion or prohibition, however, are not the point. Petitioners’
burden, ignored by the majority, is to identify a source of statutory authorization.

Pettioners came 1o courl in the Jocob case to adopt “together,” as two unmarned adults, The cowurt must deal with them as they
peesented themsalves and must also obey the statute that on its Fice allows a joint petition by “married” spouses “together.”
The statute unambiguously declares that “[a]n adult wnmarried person oF an adult husband and his wife together may adopt
another person”™ {Domestic Relaions Law § 110 [emphasis added]; Scheinkman, Practice Commentaries, MoKinneys Cons
Laws of NY, Book 14, Domestic Relations Law § 110, at 398, 402, 404). Words of such precise import and limitation are not
merely talismanic and may not be rendered superfluous, as the majority has done here. The Legisiature’s chosen words must
be given their substantive, intended meaning, &nd interpretation s no substitute for its failure to be more explicit or flexible,

The statutory language and its history instructively reveal no legislative intent or hint 1o extend the dght and responsibility of
adoption to cohabiting unmarried adults fsee, Scheinkman, Supplementary Practice Commentaries, McKinney's Cons Laws of
NY. Book 14, Domestic Relations Law § 110, 1995 Cum Ann Pocket Part, at 85). The opposite obtains, notably in the Jacoh
case, in the direct contraindication of Domestic Relations Law § 11 expressing the State's long-standing public policy refusal
ter recognize st-will commeon-kaw relationships as marriages. Confusion is thus sown by the holdings today by blurring plain
meaning words and clear lines between relationships that are fegally recognized and those that are not. Under the newly
fashioned theory rooted in ambiguity, any number of peagle whe choose to live together--even *673 those who may not cohalbit-
-could be allowed to adopt a child wogether. The result in these cases and reductio o4 absurdum illustrations flowing from
appellants’ theorem--that singular may mean plural and vice versa under a general axiom of statutory construction inapplicable
in the face of specificity--are far beyond any discernible legisiative intent of New York lawmakers. Marriages and single parent
househalds are not, after all, mere social conventions generally or with respect to adoption circumstances; they enjoy kegal
recognition and special protections for empirically peoper social reasons and public policics.

The fegislative history of adoption laws over the last century also reveals a dynamic process with an evolving set of limitations.
The original version enacted in 1873 provided: “Any minor child may be adopted by any adult” (L. 1873, ch 830 [emphasis
wdded]). In 1896, the Legislature cut back by stating that “[a]n adult unmarvied pesson, or an adult husband or wife, or an adult
husband and his sdult wife together, may adopt a minor™ (L 1896, ch 272, § 60; see also. L 1915, ch 352; L 1917, ch 14%), This
language was further restricted, in 1920, when the Legisiature omitted from the statute the hanguage “or an adubl hushand or
wife" free, L 1920, ch 433). Since enactment of the 1920 amendment, the statute has provided that “[a]n adult unmarried person
or an adult husband and his adult wife regether may adopt™ (Domestic Relations Law § 110 [emphasis added]). The words
chosen by the Legislature demonstrate its conclusion that a stable familial entity is provided by either a one-parent family or o
two-parent family when the concentric interrelationships enjoy a legal bond. The siafuie demonstrates that the Legislature, by
express will and words, concluded that households that lack kegally recognized bonds suffer a relatively greater risk to the



stability needed for adopted children and families, because individuals can walk out of these relationships with impunity and
unknown kegal consequences.

Mext, the Legislture specified the exceptions in section 110 permitting a married individual to petition for adaption without
consent of the other spouse (3ee, Domestic Relations Law § 110; McKinney's Cons Laws of NY, Book 1, Statutes § 240
fexpressin unius est exclusio alterins--where a statute mentions certain exceptions and omits others, the Legislature intends
that the emitted items should be excluded): Maiter of Alomza M v New York City Depr. of Probarion, 72 WY 2d 6632, 665; *674
Patrolmen’s Berevolent Assn, v City of New York, 41 NY2d 2035, 208-209). The failure of the Legislature to provide for the
circumstances of these two cases examined in the light of successive particularized legislative amendatory actions, is yet
another cogent refutation of the uniquely judicial authorization of adoption, unfurled today under the twin banners of statutory
inferpretation and ambiguity,

Lastly in this connection, we derive a u:Lia:h:lricall:.r different lesson from Marfer of Alisow D v Firginia M, (77 NY2d 851,
decided in 1991, The majority for that case held that a lesbian pariner i2 not a “parent” under Domestic Relations Law § 70 {a).
The Court expressly rejected an expansionist judicial definition of “de facte parent™ or “functional™ family {id, at 656) and
declined to enlarnge legislatively limited delineations (i, at 637). Yet, today's majority, only four years later, revives and applies
that rejected de facto methodobogy using another nonstatutory, undelineated term, “*second parent adoption™ feompare, Simpaon
v Lovhmann, 21 NY2d 305, 314 [Breitel, 1., concurring] ["Only a major reappraisal by the court, rather than the accident of a
change in its composition, would justify the overreling of” precedent]). The majority now grants legal recognition to what it
refers to as functional parents in both cases, the couples comprised of two individuals bound together solely by persomally
elective afliliation, not by marriage as the statute preseribes. This turnabout should be contrasted again with what the Court in
Alisan D actually did: it wok a statute at its precise words and gave them effect, because the legally recognized stability of
these most sacred human relationships were determined 1o be pararmount by the Legislature and, thus, by this Court.

When the majority augments extant legislation in these cases because the corpus juris does not reflect modemn armmgements in
which individuals nevertheless vearn to be accorded family status under the [aw (compare, Matter af Alison D v Fleginda M,
supwal, it significantly dissolves the central rationale of Alison D i, see alio, Simpson v Loshmann, 21 NY2d 305, 314-316,
supra [Breitel, ., concurring]), As former Chief Judge Breitel noted in another connection, the “judicial process is not permitted
to rove generally over the scene of human affairs. Instead, it must be used, on pain of violating the proprieties, within the
framework of a highly disciplined special svstem of legal rules characteristic of the legal onder™ [(Breitel, The Lawmaters, 65
Colum L Rev 74%, 772: see also, Cardoen, The Mature of the Judicial Process, reprinted in Selected Writings of Benjamin
Mathan Carcoge, 675 110, 164 [Hall ed 1947] [A Judge “is nod a knight-errant, roaming at will in pursuit of his {(or her) own
ideal of beauty or of goodnesa."]). The rulings today constitute o rejection of such wise admonitions about appropriate
limitations on the judicial process and power.

The Per Curiam opinion of the Court in Matter of Alison D, v Firginia M. (77T NY2d 651, supra) also instructively refrained
from any reliance on or reference o Braschi v Stafd Aszocs. Co. (74 NY2d 201). Thus, the incorporation of Braschi into the
instant cases i inapposite and should be unavailing, because these are very different cases with very different issues and
operative policies.

1.

A key societal concem in adoption proceedings is, we all agree, the best interests of children (see, Domestic Relations Law §
| 14; Marrer of Rober Pawul P, 63 WY2d 233, 236, sipea). The judicial power to grant an adoption cannol be exercised, however,
by simply imtening the phrase “the best interests of the adoptive child” as part of the analysis w determine qualification for
adoption, That approach bypasses crucial, threshoeld steps and begs incscapably interwoven questions that must be considered
and answered at the outsel of the purely siatutory construction issue in these cases, Before a court can arrive at the ultimate
conclusion that an adoption is in the best interests of a child therefore, it is first obliged to discern whether the panticular
application is legislstively authorized, Reversing the analysis erects the building before the foundation is in place,



Best interests, in any event, is not an abstract concept floating in 8 vacuum, but must be factually rested, supported by and
applied to an evidentiary record, With ne findings or record in any prior court in these cases on that issue, we fail to understand
how the majority here makes [frst-instance assumpdions to assert and suppor it conclusions about the best interests of Jacob
and Dana as part of the stamtory construction analysis.

The dual, statutorily interlocked inguiries of qualifications and operation-of-law consequences of adoption cannot be shunted
aside in favor of an espiration that & potential adoptive person might provide a child with good, better or best emotional or
financial circumstances. An intuitive preference that a particular adoption might likely or generally serve *676 some child's
beneficlal interests should not suffice to solve the more comprehensive puzzle of legislative intent that will evolve into a Fatle
decidendl as the juridical adoption charter to govern the whole of a society fsee. Domestic Relations Law § 114; compare,
Master of Bemmest v Jeffreps, 40 NY2d 343, 346, 552). We note that the disciplined approach we would use in deciding, these
appeals does not implicate the bona fides or unchallenged loving and caring motivations and feelings of any of the mdividuals
involved in these cases. While promulgated and applied law may take cognizance of those factors, however, it should not be
subordinated to them. Alse, these children are not members of a suspect class frowirast, Gomes v Perez, 409 1S 535, Pipler v
Doe, 457 US 202), They are members of stable homes, already presently in the permanent placement and custody of their
biological maothers,

Counts are ultimately limited to viewing issues as presented in litipated cases within the confines of their evidentiary records.
Since the majority sgrees that the common issue in these cases is purely statulory construction, its reliance on generalized
assumptions about life and health insurance, Social Security and death benefits, constitutes a questionable policy makeweight.
Those criteria offer scant guidance towards discovering legislative intent behind Domestic Relations Law §§ 110 and 117.
Moreover, they are incomplete policy factors, inappropriate to statutory construction analysis, and their imputation in these
cases simulipnecusly eschews consideration of any competing substantial State inlerest concems.

For the benefit of the two voungsiers and the presecvation of some orderly procedural regularity, we draw assurance from the
corrective action that at least remits ¢ach case 1 Family Court, to underiake a first instance, best interests hearing in the Jacob
case, and an updated hearing in the Dawa case, now that three vears have transpired since the count conducted its original
limited inguiry,

1T
A principal factor in these chses must also ultimately include consideration of the inexorable operation-of-law consegquences
thit Mlow from section 117, a distinctive feature of New York's adoption laws. Specifically, courts are statutorily mandated 1o
apply Domestic Relations Law § 110 together with the interconnected features of *677 Domestic Relations Law § 117
{compare, e.g, Matter of Roval Indem, Co, v Tax Appeals Tribunal, 75 NY2d 75, 79; McKinney's Cons Laws of NY, Book 1,
Stafutes § 970

Domestic Relations Law § 117 provides: *After the making of an order of adoption the natural parents of the adoptive child
shall be relleved of all parental duties toward and of all responsibilitles for and shall have no rights over such adoptive child
or to his [or her] property by descent or succession™ (emphasis added). The plain and overarching language and punctuation of
section 117 canmel be judicially blinked, repealed or rendered obsolete by mterpretation,

Section | 17 says that it severs all facets of a biological parent's conjunctively listed relationships upon adoption of the child
feampare, Matter of Bennet v Jeffrevs, 40 NY2d 343, supea). This Court has recognized that “[t]he purpose of the section
[former section 114, now section 117] was to define the relation, after adoption, of the child to its natural parents and to its
adopting parents, together in their reciprocal rights, duties and privileges™ ¢Betz v Horr, 276 NY 83, 87, see alro, Maiter of
Ciregory B, T4 WY2d 77, 915 That is a eritically extant, interpretive propozition from this Court and not some merely stavistic
utterance.



In implementistion of its prerogative to define family relationships that are accorded legal status, the Legislature even prescribed
& slepparent departure from the otherwise automatic section 117 consequence. 1t thus sought 1o obviate the inevitable result
that an order of adoption might actually effectuate the symbolic Solomonic threst by severing the rights of a consenting
biological parent in such specifically excepted circumstances where a biological parent is married to an adopting stepparent.
Cme would have thought promulgation of such an exception unnecessary, yet the Legislature chose certainty of statutory
expresaion for every eventuality as to the severance or nonseverance operation-of-law consequences of section 117.

Appellants in both cases nevertheless propose the theory that section 117 is meant to apply only to inheritance succession of
property rights after adeption and should have no effect on the wider expanse and array of rights and responsibilities of a
biological parent with an adoptive child. The language of section 117 reveals, however, that the biological parents' duties,
responsibilities and rights with respect to the adoptive child are separate and distinet from, and more comprehensive *678 than,
a single, narrow category of inheritance rights. The use of the disjunctive “or™ before the phrase, “property by descent ar
succession,” cannot be discounted or avoided; it denotes the important and elemental legislative demarcation. These
observations are not some syntactical or grammatical exercise. Indeed, syntax and grammar are necessary tools of precise
expression, acceptable norms of interpretation and reasonably uniform understanding and, when coupled with disciplined,
thorough statutory construction principles, they bear legitimately and cogently on sound and supportable legal analysis (ree
Matter of Brooklys EL B R Co., 125 NY 434, 444-445),

Besides, section 117 (1) (i) merely defines a particular class of restricted inheritance rights, namely, “intestate descent and
distribution™ of property. Thus, adopted children and their biological parents may still inherit from one another by will or
aequire property by inter vivos instrument (see, 1986 Report of NY Law Rev Commn, reprinted in 1986 McKinney's Session
Laws of MY, at 2560). This again demonstrates that the intestate devolution of property aspect is only a particular species and
recent incorporation into this more sweeping, long-standing statute. It does not represent a displacement or total substitution
for the statuie's predominant purport.

The majority states that “from the very beginning of what is now section 117, both the scholarty commentary about the section
and its dozen or so amendments have centered on issues of property rights and inheritance™ (majority opn, at 663). This
statement sidesteps and subordinates the original and still operative language of section 117 ftsalf? “The parents of an adopted
child are, from the time of the adoption, relieved from all paremal duties toward, and of all responsibility for, the child so
adopted, and bave no rights over it (L 1873, ch 830, § 12 [emphasis added]). Inheritonce was nod mentioned and the
comprehensive sweep of the statute could not be plainer. Finally, the primacy of this Court's precedents and legislatively
promulgated words as authority must be sccorded greater rank and respect than any secondary of tertiary materials characterized
as “scholarly commentary ™

i

Berz w Horr (276 NY 83, supra) is particularly poignant and cogent. There, a sick and destitute adopted adult sought support
from her biological father, In rejecting the claim, the Court recognized that the purpose of former section | 14 (now § 117) was
the complete termination of parental rights and *679 responsibilities of the bislogical parents following adoption. The Court
stated that in order to impose upon the biological parent a duty to support, “it would be necessary to read into section 114 [now
section 117] of the Domestic Relations Law an intent to preserve the duty and responsibility of the nistural parent o support
the child worwithstanding the plain and unambiguous provision that, affer adoption, alf responsibility of the natural parent for
the child ceases " fid, a1 88 [emphasis added]; see alro, Matier of Harvey-Cook v Neill, 115 AD2d 109, 111}, That the biclogical
mothers in these cases may wish that their parental rights not be terminated by an order of adoption is no more determinative
than the compelling circumstances of Besz, The statute and our cases remain controlling. Section 117 should not be relegated
to, nor was it designed 1o operate with, case-by-case personal exemptions from universally and equally applied principles of
statutory kaw or precedentially governing authoritics.

The rationale of these cases is likely to engender significant legal uncertainty and practical problems between biclogical and
adoptive parents. Conflicts conceming the upbringing of children, for example, with respect to visitation rights, schooling,



medical care, religious preference and trainimg and the like, may ensue. Such a net of foreseeable and unseen sequelae is hardly
conducive to the settled, permanent, new home envirenment and set of relationships directed by section 117,

A eareful examination of the Legislature's unaliered intent based on the entire history of the statute reveals the original purpose
of section 117 was to enfold adopiees within the exclusive embrace of their new families and to sever all relational aspects with
the former family, That goal still applies and especially to the lifetime and lifelong relationships of the affected individuals, not
just ta the effect of dying intestate (ree, L 1963, ch 406, Matter of Besr, 66 NY2d 151, 156, cort denied sub nom. McCalfum v
Reid 475 US 1083; see alzo, Mem in Support of Bill by Sponsoring Senator Brydaes, Bill Jacket, L 1963, ch 406; see alvo,
Mem to Governor in Support by Attorney-General Lefkowitz, Bill Jacket, L 1963, ch 406).

Med surprisingly, we believe that the maj:-lrir;.-’s reliance on Social Services Law § 383-c and Domestic Relations Law §§ 114
and 115-h are inapposite and unpersuasive, The use of these attenuated provisions involving entirely different situations w
argue for what amounts to a functional, partial repeal *680 by implication of section 117's unaltered breadth, is a disfavored
approach to resolving stalwlory analysia problems.

I,

The assembled and varied statutory construction arguments are, in the end, held together by the majority's tincture of
constitutional doubt. A crucial utierance illustrates: “[A] construction of the section that would deny children like Jacob and
Dana the opporiunity of having their two de facto parents become their legal parents, based solely on their biological mother's
sexual orientation or marital status, would not only be wnfusr under the clrcumstances, but also might raise corstifusional
cancerns in light of the adeption statute's historically consistent purpose--the best interests of the child” (majority opn, at 667
[citations omitted ] [emphasis added]). This sweeping amalgam renders doubtful even the opportunity for appropriate statutory
amendments 10 deal with perceived ambiguities. It also 1oleraies no potential for showing in the future any State interest
supporting any enactment regulating this field that could survive equal profection constitutionn] attack,

This “equal protection™ concem was not raised in either case before the lower courts, and the majority’s preemptive cloud,
coupled with a failure to deal with that issue's complexity, and implicated jurisprudential nuances is perplexing frompare,
Camperign for Fiscal Equity v Stafe of New Fork, 86 MY2d 307, 312, 324, 332, 344). Further, the generalization of seme
hypothesized result being “unjust under the circumstances” {majority opn, at 667, while a matter of general concern to any
Judgz, conned supplant specific analysis and aveid rational basis judicial serutiny within an appropriate and rigorous
adjudicatory process and developed record of pleadings and proof on an as-applied basis, Whatever labels are used, no
constitutional issue is squarely and thoroughly presented in these cases anyway, nor is any appropriate for speculation on thess
records. Moreover, the vagueness as (o precisely which parties'--the children or the adopting petitioner or the biokogical parent-
- constitutional rights are somehow at risk adds bewilderment to the analysis and frustrates any attempted, precise rejoinder.

Owerlaying the entire problem about such projections of facial or applied constitutional doubt, cast upon & complex set of
statutes, is the inattentivensss to the fundamantal presumption of constitutionality of duly enacted legislation and *681 10 the
appropriate deference, indeed “supremacy,” of the legislative role in this arca (see, People v Thompson, 83 NY2d 477, 487-
488, Manter of Robert Paud P, 63 NY2d 233, 237, supra; Peaple v Epron, 19 NY2d 496, 305). These overridden precepts
should be central to the dispositional equation in these cases instead of a tenuous statutory construction axiom insinuated on a
problematical constitutional premise.

Significantly, this Cowrt did not even have the benefit in these cases of the customary adversarial advocacy dynamic. Mo briefa
or oral arguments supportive of the results below or against the arguments for adoptions were presented, though several amie
briefs in support of appellants’ positions were accepted. Thus, one-sided constiutional claims rafsed for the first time on appeal
should especially be foreclosed from this Cour's consideration based on well-settled institutional and precedential principles
(ree, e, People v Gray, 86 WY 2d 10, 20; Lichiman v Grosshard, 73 NY2d 792, 794 Melahn v Hearan, 60 NY 2 944, 945,
Master of Eagle v Paterson, 57 NY2d 831, 833; People v Martin, 50 MY 2d 1029, 1031; Wein v Levit, 42 NY2d 300, 304,



Cohen and Karger, Powers of the New York Court of Appeals § 16%, at 641 [rev ed]; see alse, Marter of Patchoge-Medford
Congress of Teackers v Board of Educ, 70D NY2d 57, 71 [Simons, 1., concurring]). We emphasize that it is the dubiety cast
over very significant constitutional propositions m this fashion that is at keast as disquieting as an unequivocal constitutional
declaration, This is especially so since the Atorney-General of the State was given no notice or opportunity, s required by
Executive Law § 71, to fulfill the obligation of the Department of Law 1o defend the constitutionality--or against the inchoate
uncanstitationality--of the beclouded stamutes,

The instant tweo cases also take the constitutional hook of Manter of Paschogre-Medford Congress of Teachers v Board of Educ.
(70 WY2d 57, supral, where the assertion: of a general constitutional claim in a pleading was used by this Court to reach a
specific State constitutional basis for decision, two giant steps beyond that significant jurisprudential outer limit. Now, parties
may asserl constitutional claims at the final appeal stage and appellate courts may drive a debatable statutory conatruction
wedge--a speculative, future constitutional concem—~into the disposition of very significant statutes and cases,

The majority’s constitutional prognostication is thus linkedio®* 682 a statutory construction device that teaches courts to avedd
reaching constitutional issues when they need not, The rubric is dubiously applied here, however since it is designed primarily
o respect the presumption of constituticnality, not beclowd it. The presumption is a reservoir of judicial power, preserving
judicial capital, resources and power for when they are most and unavoidably needed. The rubric has never been used, as here,
to anticipate amorphous doubt over statutes as applied to real, future cases and controvessies, By employing a canon of
construgtion fo, in effect, reach an unlitigsted issue in order to aveid potentially “embarrassing constitutional guestions™ in the
future, the majority in the instant cases violates the very canon it invekes, It ultimately also transgresses another overriding
eanon, that counts should not legislate under the guise of interpretation (see, g, Peaple v Finnegan, 85 NY2d 53, 58; Peaple
v Helne, 9 WY 2d 925, 9249,

The majority conclsdes that “[gliven that section 117 is open to two differing Interpretations™—a conclusion with which we
have already noted our strong disagreement in any event--the Court must construe the statute to avedd constitutional doubt
{majority opn, ot 667, A67-668, 668, citing principally Maoter of Lorle O, 49 WY 2d 161, 1717, That case dealt with the State
constitutional limits on the jurisdiction of the Family Court in placing juvenile delinquents in foster homes. Since the statlory
construction isaue directly implicated article VI, § 13 of the State Constitution, it is arguably appropriate for the Court 1o have
added a dictum concerning the special cowrt's jurisdictional limits under the State Constitution, As the Court noted, the statutory
question involved the “doctrine of distribution of powers ' "that each department should be free from interference, in the
discharge of its peculiar duties, by either of the athers™ ' ™ (Matrer af Larie O, supea, @t 171, quoting Sexton v Carey, 44 NY2d
545, 549). Here, the would-be constitutional question involves nothing of that kind and does not implicate a powers section of
the State Constitution; mther, if forecasts an equal protection “concern.'

s the Court has elaewhere observed, fsilure to faise a constitutiona] issue in msi privs courts results in an insdequate recard,
lack of joinder, and lack of development and testing of adjudicative analysis to permit and justify the appellate court to make
its fair, reasonably tested and long-lasting determination and precedent on the merits (ree, People *683 v Gray, 86 NY2d 10,
20, supra; Peaple v Martin, 50 NY2d 1029, 1031, supra). Furthermore, if a litigant does not raise a particular legal argument
before o court of first instance, that effectively deprives the other party—if there is one, a5 there i3 not in these cases--of a fair
apportunity to present and answer the proofs and deprives the process of jurisprudence of the essential check-and-balance
againzt unilateral mistake or misapprebension. This Court has also repeated]y wamed that “if any unsought consequences result,
the Legislature is best suited to evaluate and resolve them”™ (Bender v Jamaica Hosp., 40 NY2d 560, 562, citing Brighr Homes
v Wright, B NY2d 157, see, Matter of Robert Paul £, 63 NY2d 233, 239, supra). These cautions are uniquely appropriate with
respect Wy the Legislamre’s concededly “supreme” power and provenance concerning dts legal creature: adoptions.

In sum, the common issue here invelves a subject on which the Legistature has expeessed itself. These cases appear on a screen
on which the Legislature has delincated its will and judgment methodically and meticulously 1o reflect its enactments,
Ambiguity cannot directly or indirectly create or substitute for the lack of statutory authorization to adopt. These adoption
atafutes are luminously clear on one unassailable feature: no express legislative authorization is discemible for what is,



nevertheless, permitted by the holdings :u'dzu;,r. Mor do the statutes anywhere speak of de facto, functional or second parent
adoptions. Frankly, if the Legislature had intended to alter the definitions and interplay of itz plenary, detailed adoption
blueprint fo cover the circumstances as presented herg, it has had ample and repeated opporiunities, means and woards to
effectuate such purpose plainly and definitively as a matter of notice, guidance, stability and reliability. It has done so before
fsee, eg, L 1984, ch 218 [permitting adoption by adults not yet divorced]; L 1951, ch 211 [permitting adoption by a minor]),

Because the Legislature did not do so here, neither should this Court in this manner, Cobbling law together out of interpretative
ambiguity that transforms fundamental, societally recognized relationships and substantive principles is neither sound statutory
construction nor justifiable lawmaking. Four prior courts in these two cases correctly dismissed the respective adoption
petitions, Since those appropriate judicial determinations are kased on what the Legislature actually enacted and specifically
authorized, the Appellate Division orders should be affirmed. * 684

Judpes Smith, Levine and Ciparick concur with Chief Judge Kayve; Judge Bellacosa dissents and voles o affirm in a separe
opinkon in which Judges Simons and Titone concur.
Cwrder roversed, etc, *685
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SUMMARY

Appeal, by permission of the Court of Appeals, from an order of the Appellate Division of the Supreme Court in the Third
Judicin] Department, entered May 18, 1995, which affirmed a judgment of the Suprerne Court (James B. Canfield, 1.), entered
in Ulster Counly in a procesding pursuant to CPLR article 78, dismizsing the petition to annul a determination of respondents
that denied petitioner inmale's grievance requesting that he be excuzed from further imvolvement in the Shawangunk
Correctional Facility's Alcohol and Substance Abuse Treatment (ASAT) Program without forfeiting his right to participate in
the Family Reunion Program, and to require respondents to discontinue the requirement of petitioner's attendance in the
“relighons™ ASAT Program in order to remain eligible for participation in the Family Reunion Program.

Matter of Griffin v Coughlin, 211 AD2d 187, reversed,

Bellacosa, J.

{Dissenting). Judge Ciparick and [ would affirm the lower courts’ rejection of petitioner's lawsuit, The majority centers its
reversil and grant of relief in this case on eoercion. That must, however, be coupled with a finding that the Alcchal and
Substance Abuse Treatment (ASAT) Program of the New York State Department of Cosrectional Services fosters a religious
practice in the first place. The building Blocks rest also on the attribution to the ASAT Program of “religious-oriented practices
and precepts” (majority opn, at 77 ef seq. ) culled together from the Alcoholics Anonymous (A.AL) Twelve Step paradigm.
The combination, tied together by a tenuous application of a coercion concepd, produces a declaration that the Establishment
of Religion Clause of the United States Constitution has been violated (US Const 15t Amend),

We conclude that the allegedly compelled religions root--the deistic symbols and allusions selected principally from AA.
literature conceming its Twelve Step Program-=does not justify the judicial relief that uliimately excuses petitioner-appellant
inmate on First Amendment grounds from the benefits of the ASAT Program, when he wishes to avail himself of the
Correctional Services Department's Family Reunion (expanded visitation) Program. The key premises of our votes to affinm
include:

The ASAT Program and this case, analysed within the three-pronged eriteria of Establishment Clause review (see. Lemon v
Kurtzman, 403 US 602) and recent, relevant authorities, do not breach constitutional boundaries;



The ASAT Program is inappropeiately analogized to uniguely sensitive public school settings under First Amendment
Jurisprudence;

The ASAT Program is a rationally justified and voluntary means of serving the important and predominantly secular State goal
of treating and reducing inmate substance abuse;

The ASAT Program, to the extent that it incorporates suggested aspects of the A.A, Twelve Step Program that some may
perceive as somewhat religious, remains overwhelmingly secular in philosophy, objective and operation;* 698

Petitioner-appellant's challenge and proffered record lack the quality and quantum necessary to justify this first impression
holding.

L

ABAT is the primary umbrella program operated by the New York State Department of Correctional Services to provide
treatment options for chemically dependent inmates. Mot all of the substance abuse programs offered by the Department are
considerad 1o be ASAT Programs; only those operated or overseen by ASAT staff and complying with program standards are
treated as such. According to the ASAT Program Operations Manual, the primary mission of ASAT is “{t}o prepare chemically
dependent inmates for refum 1o the community and to reduce recidivism ... by providing education and counseling focused on
continued abstinence from all mood altering substances and participation in self-help groups based on the “Twelve Step”
approach,” The ASAT philosophy declares that it uses the “12-Step approach 1o recovery™ and that “[bly working the 12
suggesied steps™ a person achieves “a realistic understanding of himselfherself” (emphasis added), It continwes: “The 12 steps
of A.A. act as a guide which provide the tools to build a new way of life without the use of alcohol andlor drugs, one day at a
time™ to prevent relapses upon release (emphasis added).

The services offered through ASAT involve three main components, First, treatment, education and family counseling services
are formally part of the ASAT Program. Second, participants are urged to use other academic, vocational, and social or medical
services made available to them although not pant of the formal ASAT Program. Third, enrollees are required to participata in
independent, volunteer-led self-help groups. The self-help group component provides the sole and slender nexus for the
controversy here and the declaration of unconstitutionality, In that respect, the ASAT Program Manual states that “[i]t should
be noted that self-help groups such as A.A. and N.A. are nof part of the formal ASAT Program but are an important adfrnct
to it, The groups must be separarad from the ASAT Program and not supervised or chaired by ASAT staff, Affiliation and
emploves involvement is counter to self-help group traditions™ (emphasis added).*699

The hasic ASAT reatment method encompasses approximately 330 hours of counseling and therapy spread over a 26-week
period. This incledes mostly lectures, seminars, group discussions, and counseling focused on addiction and recovery. Self-
help group participation is not a predominant part and, indeed, constitutes an attenuated feature of the total ASAT experience,
consisting of only 26 hours of the total program period. The ASAT Program, rather than commanding some dectrinal
hegemony, is thus notable for its diversity, variety, voluntariness and nuanced interplay of various components.

The center of gravity for the resolution of this lawsuit is a finding that the ASAT Program unconstinwtionally compels petitioner
to join in religious practices as a condition 1o his receiving the discretionary benefit of the Correctional Services Department’s
exira visitation program. The ASAT Program is thus charged with imposing a State endorsement of and entanglement with
practices of A.A. deemed religiously intrusive and objectionable. The analysis expressly refers to deistic expressions from
A.A's Twelve Step modality. Qur interpretation of this integral dispositive rationale specifically and fairly idemtifies its root
in a proposition that A A, advances “religious-oriented practices and precepts™ that urge “performance of quite traditional
religious devotional exercises” (majority opn, at 677, 688).

A brief overview of A_A. history and it operating principles contradicts the predicate assumptiens that drive petitioner’s
tenuous theory. AA. was founded in 1935 as a general concepd under which community groups of independent individuals
voluntarily join together in common experience and discipline to try to stay sober. The two basic texts of AA. are Alcoholics
Anonymous {Alcoholics Anonymous World Services, Ine. [3d ed 1976] [“the Big Book, The Basic Text for Alcoholics
Anonymous”]y and Twelve Steps and Twelve Traditions (Alcoholics Anonymous World Services, Inc. [3d ed 1981]), which
were originally published in 1939 and 1932, respectively, Substantially, if not overwhelmingly, they reflect suggested secular
and spiritual guideposts, not compulsory religious commandments or tenets of some New-Age or even Old-Time religion,



As the Preface to the “Big Book" states, “[blecause this book has become the basic text for our Society and has helped such
large numbers of alcoholic men and women to recovery, there exists a sentiment against any radical changes being made in it.
Therefore, the first portion of thiz volume, describing the A.A, recovery program, has been left untouched in the courseaf™ 700
revisions made for both the second and the third editions.” A_A. has thus refrained from revising its founding texts to conform
to politically correct themes and times oF to excise expressions objectionable to the school of “secular individualism™ (Dent,
Book Review, 48 J Legal Educ 130, 131-134 [1996]).

The United States Supreme Court has itself observed that in considering the principles undertying the Establishment Clause,
there may be a * “tendency of a principle o expand itself 1o the limit of its logic”; such expansion must always be contained by
the historical frame of reference of the principle’s purpose, and there is no lack of vigilance on this score by those who fear
religious entanglement in govenment” (Walz v Tax Comme, 397 US 664, 678-679, quoting Cardozn, The NMature of the
Judicial Process, reprinted in Selected Writings of Benjamin Nathan Cardozo, at 127 [Hall ed 1947]). Thus, “the Court
consistently has declined to take a rigid, absolutist view of the Establishment Clause. We have refused ‘to construe the Religion
Clauses with a liternlness that would undermine the ultimate constitutional objective as ilfumingred by history’ [emphasis in
original]. ... In our modern, complex society, whase traditions and constitutional underpinmings rest on and enconrage diversity
and pluralism in all areas, an absolutist approach in applying the Establishment Clause is simplistic and has been uniformly
rejected by the Court™ {Lymck v Donnelly, 465 US 668, 678 [emphasis added]; see alvg, Wals v Tar Commn, 397 US 664, 671,
supra; 4 Rotunda and Nowak, Constitutional Law--Substance and Procedure § 21.3, at 459 [2d ed 1992]; Kurland, Religion
and the Law of Church and State and the Supreme Court, at 111 [1962]).

Rigidity is eschewed because “[fjocus(ing] exclusively on the religious component of any activity would mevitably bead to its
invalidation under the Establishment Clause™ {Lynck v Donnelly, 465 US 663, 680, sypra). The Supreme Court has thus stated
that “our precedents plainly contemplate that on occasion some advancement of religion will result from governmental action™
(Lymck v Donnelly, supra, at 683). The Court has made it abundantly clear, however, that * ‘not every law that confers an
“indirect,” “remote,” or 7 incidental™ benefit upon [religion] is, for that reason alone, constitutionally mvalid® ™ (Lynch v
Donnelly, supra, ot 683, quoting Cowmirtee for Pub, Educ v Nvguisi, 413 US 756, 771). We are satisfied that perceived
religious aspects of AA, transmuted into ASAT are indirect, remote and incidental, and neither compulsory nor mandatory
(see, Lynch v Donnelly, supra). Yet, the majority *T01 rules that the United States Constitution and Supreme Count precedents
demand a virally pure secularity (majority opn, at 677, 686, 690). In any evenl, coercion alone cannot transform such
incidentalism into an Establishment Clause violation, There is no theory, case or authority that we know of for a theory with
that kind of trumping quality (see gemerally, Glendon, Law, Communities, and the Religious Freedom Language of the
Clonstitution, 60 Geo Wash L Rev 672, 879 [1992]; see alvo, Gedicks, The Rhetoric of Church and State, a1 63-65, 72, 82, 120
121 [1995]),

When A.A.'s Twelve Steps are drawn across the Establishment Clause divide, a challenger must bear a very high burden of
demonstrating unconstitutionality beyond a reasonable doubt. The objectant must present more than superficial analysis of the
operaling pringiples of the challenged State exertion.

A fair review of the totality of the A_A. message and mission reasonably supports our acceptance of its published and principled
representation that its renowned singular aim i3 simply to help people help themselves in attaining and maintaining sobriety--
a salutary public objective pursued through personal, voluntary and secular means, Empirical dota makes this goal an especially
demonsirable imperative for a rehabilitative comectional facility population. Our examination of the deistic references and
semantical icons from the A A. Twelve Steps discloses a concededly spiritually sccented landscape, but not a constitutionally
objectionable religious core,

The A.A. Traditions helpfully illustrate the primary and principal effect of the ASAT Program. Tradition Six states, "An A_A.
group ought never endorse, finance, or lend the A A. name to any related facility or outside enterprise, lest problems of money,
property, and prestige divert us from our primary purpose.” The “Long Form™ of Tradition Ten continues this theme, stating:
“Mo ALAL group or member should ever, in such a way as to implicate A.A_, express any opinion on outside controversial
issues--particularly those of politics, alcohol reform, of sectarian religion. The Alcoholics Anonymous groups oppose no one.
Concerning such matters they can express no views whatever” (emphasis added), These explicit declarations against sectarian
preference or promotion are disdained as irvelevancies in the majority's dispositional analysis (majority opn, a1 681, 687, n 5)
and tumed info a distortion of our dissenting viewpoint {majority opn, a1 684),*702

Motably. too, the reliance upon speculative assertions of some prison staff that ASAT might harbor some religious features
based on their personal reading of some of the literature s misplaced and does not materially aid in the resolution of this case.
Unfounded, ambiguous and unofficial conclusions provide no basis for arriving @1 definitive findings regarding State action,
with the dispositional and precedential consequences of this ruling.



1.

Owr differemsces, however, must stay focused on the Esfablishment Clause and the constiiutional issue, not on the whole or even
selected excerpts of the A.A. message and literature, or A_A. projected into ASAT through A A."s original, historical, evolving
or modem visage or operational reality. The Supreme Court has stated that “a determination of what is 2 “religious" belief or
prachice” under the Constitution “may present o most delicate question,” but that if the belief wmed on the “sobjective
evaluation and rejection of the contemporary secular values,” such beliefs would not rest on @ religious basis becanse thi chaolce
misde by the individual would then be *philosophical and personal rather than religious™ { Wiscarsin v Yoder, 406 US 205, 215-
218; see alve, Tribe, American Constitutional Law § 14«6, at 1183 [2d ed 1988]).

A A, principles unquestionably arise from a secular philosophy and psychology, which espouse a fellowship of different
indiwiduals sharing their experiences in a confidentinl and voluntary manner that can muially reinforce the mdividual desire
and effort to overcome a terrible addiction and propensity more readily than if people tried 1o survive and congquer the disabling
disease alone. The rranscendent, human, spiritual qualities of this commitment and endeavor do not thrust the experience into
a religious realm. MNor does the recognition and acceptance of some “Higher Power,” outside of the “Ego," constitutionally
connite a theistic ontology (see, Glendon, ap. o, at 6879).

Professor Stephen Carter has noted that the religious characterization with which A A. is sometimes cloaked does not come
from its throngs of participants and beneficiaries, and that constitutional hostility to religion may be lessening (see. Carter, The
Culture of Disbelief, at 121, n, and in context at 120-123 [1993); Carter, The Resurrection of Religious Freedom?, 107 Harv L
Rev 118, 119, 130-132, 142; see alio, “T03 ANegheny County v Greater Pitisbargh Ame Civ, Liberties Union, 4973 U5 573;
Abingion School Dist, v Schempp, 374 US 203, 208; Gedicks, Prblic Life and Hosulite to Religion, 78 ¥a L Rev 671; Gedicks,
The Rhetoric of Church and State [1995]). Professor Philip Kurland, in & seminal work, urged “neutral principles” of
adjudication in such coniroversies and offered these insights:

“[Tlhe wisdom of the framers of the first amendment [is] in their objectives of keeping the church free from domination by
government and the state free from alliance with religion. ... The freadom and separarion clases should be read as stating @
single precept; that govermment cannol utitize religion as a standard for ection o inaction because these clauses, read fogether
as they showuld be, prohibit classification in terms of religion gither to confer o benefit or to impose g burden, This 1251 s meant
to provide a starting point for the solution to problems brought before the Court, not a mechanical answer to them” (Kurland,
ar, ity at THI-112 [emphasis added]).

Despite the competition of vocabulary and classifications between secularism versus communitarianism and neutrality versus
accommaodation, no one should lose sight of the relevant analvtic framework and fact that this petitioner’s entire claim is
predicated on the Establishment of Religion Clause, He makes no complaing whatsoever of restriction of his freedom to exercise
religion or nonreligion, Yet, the majority’s vital building block is a coercion element, applied in & novel fashion as a matter of
law that echoes between the twin chords of the First Amendment’s religlon clawses. This is far beyond the coerced formal
prayer in a school selling in Lee v Weisman (305 US 577) relied on so heavily by the majority {majority opn, at 688, n 6;
contrast, Sovach v Clawsan, 343 U5 306),

We join, nevertheless, in the majority™s hope for no broader precedential and practical sweep than necessary, and that public
officials will continue to recognize and utilize valuable trestment modalities offered through instrumentalities like ASAT and
ALA. At the same time, we remnain legitimately concerned about how they do so in light of the reasoning that keads to the precise
holding, For example, if purely voluntary, uneonditional participation in an ASAT-A A, Program satisfies all the Lewren prongs
and, thus, would ol constriute an Establishment Claese violation in that universe and fact pattemn, how *704 and why does the
addition of a dominant coercion element transcend and neutralize the satisfaction of the core criteria on establishment groands?
Stated conversely, i coercion of the distinetive Kind asserted here is nod present, how and why, then, would the same ASAT-
AA, Program, inoa purely voluniary regimen, escape the Establishment Clause cloud engendiered by the whole of the rationale
of this ease? The answers to these troublesome queries, for us at least, are elusive, unpersuasive and puzzling.

1A
The Establishment Clause in 10 words declares that “Congress shall make no law respecting an establishment of religion® and
is applicable to the States through the Fourteenth Amendment (US Const 151, 14th Amends; Abingron School Dist. v Schempp,



374 U5 203, 205, supra). The Supreme Court realistically recognizes that total separation of Religion and State in & pluralistic
society with this Nation's history and traditions is not possible or even desirable.

Towards the preservation and recognition of renowned laudatory ends and multifaceted protections, the Supreme Court has
stood by a fest to determine whether particular government endorsements or entanglements with religion are prohibited by
analyzing “the character and purposes of the institutions that are benefited, the nature of the aid that the State provides, and the
resulting relationship between the government and the religious authority™ (Lemon v Kwrizman, 403 US 602, 615, supra). In
Lemon, the Supreme Court declared the well-known tripartite test: “First, the statute must have a secular legislative purpose;
second, its principal or primary effect must be one that neither advances nor inhibits religion ...; finally, the statute must not
foster *an excessive governmental entanglement with religion” ™ (i, s 612-613 [citations omitted]).

Individual Justices of the Supreme Court have expressed varying qualms about the continued usefulness and viability of Lemaon
(sew, Allegheny County v Grearer Pittsburgh Am. Civ. Liberties Union, 492 U35 373, 655, supra [Kennedy, J., concurring in
part and dissenting in part]; Edwards v Aguillard, 482 US 578, 636-640 [Scalia, )., dissenting]; Lyneh v Darnelly, 465 US 668,
688-689, supra [O"Connor, )., concurring]). The evident uncvenness generated by the Lemon approach, as reflected in the
Supreme Court’s latest cases, may be rectified someday and, in its place, a less separationist and more communitarian =705
and beneficial approach may emerge (see especially, Witte, The Esvential Rights and Liberties of Religion in the American
Consritutional Experimens, 71 Notre Dame L Rev 371, 425-430 [1996]; see, e.g.. Rosenberger v Rectors & Visitors of Univ, of
Fa 515US__ . 115803510, 2522-2573; l”-'-qﬂfic.n'ﬁat Review v Pinette, 515 US| 1158 Ct 2440; Bowen v H-emirﬁ:'k,

457 US 53%\- T}'iE TS {.:fl'i.il_i. NOAWEVET, 15 for the most pr-‘t ticld onito the Lemon s6i of E,u]ul:pmi;s for Esiablishment

Clause jurisprudence, analysis and application (see, Lamb s Chapel v Cemter Moriches Union Free School Dist., 508 US 384,
395, 0 7).

The majority’s overriding emphasis on & coercion prong, however, is disconcerting, especially when applied in this
dispositional setting (majority opn, at 680, 686; compare, Zorach v Clauson, 343 US 306, 311-312, supra; Gramer v Board of
Eclire., BI NY2d 518, 527, affd 512 US 687, New Fork State School Bds. Assn v Sobol, 79 NY2d 333, 339 Matrer of Klein
{Hartmerr], 78 NY2d 662, 666; see also, Witte, op. cfr., at 426-427), Indeed, the primary-and-principal-effects prong of Lemon
seems to be altered and diluted in a way that may jeopardize other State actions under Lemion (majority opn, at 677, 686;
Ciedicks, The Bhetoric of Church and State, at 72-73).

All experts, scholars and commentary aside, in any event, the First Amendment and the Supreme Court cases dominate,
Petitioner's core claim thus ought 1o be meticulously examined to see how it measures up against the existing array of
authorities--not petitioner’s theoretical construct. His complaint centrally relies upon the importation into the ASAT Program
of assertedly objectionable religious symbols from the &4, Twelve Step methed. That is s fawswd, not sur characterization
of it.

Motwithstanding the majority’s objections to our dissenting viewpoint that analyzes the case o5 It comes 0 us, coercion--
without a linked religious nucleus that emerges as constitutional ly offensive—cannot alone justify the revessal in this case, After
all, everything this appellant-petitioner prisoner does or does not do is largely governed by the innately coercive atmosphere
of his incarcerafion, He is in a cormectional facility, He should not be allowed in the circumstances of this case 1o wield the
Establishment Clause “as a sword to justify repression of religion or its adherents from any aspect of public life” (MeDandel v
Paty, 435 US 618, 641; see generally, Carter, The Culture of Dishelief] op. ci). Yet, petitioner is allowed 1w do just thal when
he asserts, and the majority agrees, that the Twelve Steps of A A unconstitutionally compel him to participate *706 in a
callection of content-hased, “religious-oriented practices and precepts,” that by permeation inte ASAT are together deemed 1o
violate Lemon, solely because he wishes and chooses to apply for privileges permitted under a discretionary expanded visitation
regulation.

Petitioner, it should be noted, concedes that ASAT's overriding purpose to treat and reduce substance abuse among prison
immates is secular and, therefore, satisfies Lesran's first criterion (see. Bopd v Conghilin, 914 F Supp 828, 832 [ND K'Y 1996]).
Thus, petitioner’s ¢laim, taken in the terms of his own argument, rises or falls under Lesron's second and third criteria, that is,
whether ASAT, through A.A., principally or primarily advances religion or impermissibly entangles government with religion.

Whether the primary effect of a govemmental policy advances or inhibits religion, in tum, depends on whether the “challenged
governmental action is sufficiently likely 1o be perceived by adherents of the controlling denominations as an endorsement,
and by the nonadherents as a disapproval, of their individual religious choices” (Grand Ropidy School Dist. v Ball, 473 US
373, 390). Mere exposure to religious ideas or pure personal subjectivity do not breach the constitutional “blurred, indistinct,
and variable harrier™ (Lemon v Kurezman, 403 US 602, 614, supra), nor do individuals possess constitutional rights and power
to force government “to tailor public school programs [or the ASAT curriculum, we would respectfully submit] to individual
preferences, mcheding relipious [or nonreligious] preferences™ (zee, Ware v Valley Srream High School Disr, 75 NY2d 114,



125). This is precisely what petitioner succeeds in doing by this case. Indeed. not “every state action impacting religion is
invalid if one or a few eitizens find it offensive. People may take offense at all manner of religious as well as nonreligious
messages, bt affense alone does mol in every case show a violation™ (Lee v Weisman, 505 U8 577, 597, supra [emphasis
added]).

The only references in the ASAT materials to the actual text of the A A, Twelve Steps--which we believe do not constitute an
unconstitutional State-compelled participation in religious practices--are found in Attachment E to the Operations Manual,
entitled *ASAT Program Curriculum.” The implemeniation and underlying focus of the counseling provided pursuant to these
steps, however, is functionally and decidedly nonreligious (so far as we know on this record), no matter what the incorporated
deistic references semantically purport to invoke, suggest and portray.*707

The petitioner objects particularly 1o the incorporation by reference of A.A. Steps Three, Five, Six, Seven, Eleven and Twelve
into the ASAT curriculum, claiming that parts of their text foster or force a theistic point of view upon his agnostic beliefs.
Thowgh the majority agrees with petitioner’s argument, we disagree; finer line-drawing is the more progressive and enlightened
trend and task (sew, Roxenberger v Rectors & Visitors of Univ. of Va, 515US _ . 1158 Ct 2510, 2526, supra [C"Connor,
1., concurring]). Thus, petithoner”s claims are not supportable in this case and should not be remediable by the constitutionally
rooted relief granted here.

The ASAT curriculum states that the goal of Step Three is “[t]o explore the concepts and barriers in accepting a power bevond
self” as well as “[e]xploration of self-centeredness,” and that the group counseling focus is io “explore issues of fear (feelings)
and its relationship to chemical use.” Although the list of suggesred discnssion topics includes “barriers 1o faith™ and “prayer
and meditation,” no documentation by the party bearing the heavy burden of proof in such a ¢ase is presented that these are
anything more than talking points and togics. It cannet be overlooked that, in this group setting, counselors must be prepared
to handle inquiries from and concemns of all members of the group, religions and neareligious alike, and that inhibiting
individual infates from expressing personal views in a secular program may impinge upon their free exercise, free speech and
free association rights (see, Rosenberger v Rectors & Visiors of Univ. of Va, supra, S1I5US, 0 _ . 1, 1158Cta
2513, 2520, 2523; Capitol Sq. Review v Pinete, 515 US ., 115 SC1 2440, 2448-2449, supwa). In a diverse and pluralistic
universe, including a prison environment. a curriculum's identification of faith and neutrally described feelings of hope, f=r,
and trust do not dissipate or override the significantly secular quality within the over-all treatment regimen, Mor do they praject
religiosity. Morcover, spirituality is not synonymous with religion generally or constitutionally, no matter what Webster's
dictionary may acontextually assemble as a general definition (majority opn, at 681).

Steps Eleven and Twelve focus on discussions of the effect of addiction on others and continee 1o maintain & sense of
momentum towards the freedom from dependency developed with the help of the program and its participants, Step Eleven
does refer to “prayer and meditation™ and “contact with God,” but then idemtifies the goal as: “[A]ssist[ing] in understanding
the relationship between disease and its effects on the next *708 generation” and “viewing parenting in terms of recovery
behavior.” Step Twelve refers to a “spiritual awakening,” but rather than having any formalized religious significance or
content, the goal of this step is a “[plersonal exploration of the feelings related to leaving treatment (and prison)."” ASAT is,
thus, thoroughly free of religious organization, theses, ritsal or doctrine, as expressly ordained by its curviculum. The group
discussions are cued to family and recovery issues in a therapeutic and nonreligious manner. The talking points accompanying
thess AA. Steps do not implicate religious proselytization or preference, except by petitioner’s ingenuously subjective
attenuation in this case-—-and that does not rise to the level of a constitutionally coerced religious entrapment of this petitioner,

In sum, the majority finds that the ASAT “curriculum™ suffers from a dominating form of religious coercion and, thus, declares
it constitutionally encumbsred, sufficiently 1o justify the final decrez of this cuse. The curriculum focuses principally on
assisting inmates on their voyages of self-discovery away from addiction to self-awareness and recovery, and the personal,
psychological, social and spiriteal means 1o maintain that state of sobriety or avoidance of dependency once outside the prison
walls, Yet, the evidence submitted by petitioner to the counts below to support the constitutional nullification consists
principally of the A.A, Twelve Steps sheet distributed as a “suggested handow™ to ASAT participating inmates in an attempt
1o explain non-ASAT selfshelp group dynamics, Thus, the inordinate constitutional inflation of A.A, texts, pamphlets and
persanal parables to superimpese an assertedly compulsory religious exertion onto petitioner’s participation in ASAT (the only
Program at issue in this lawsuit, in which A.A. is not cven a party) is seriously flawed because it is not docurnented by a
customary and requisite as-applied record basis.

Persuasively. other courts have concluded that A_A. practices are not constitutionally religious, although they muy partake of
# blend of secular and spiritual qualities (see, (Connor v State of California, 855 F Supp 303; Stafford v Havrison, 766 F Supp
1004, 1016; Feasel v Willis, 904 F Supp 582, 586), The District Court in (3 "Cownor found that it was “undisputed that the
primary purpose of requiring attendance al self-help meetings such as A A is to prevent drusk driving and the tragic injuries
and deaths that result from it, while at the same time providing treatment for individunls with substance abuse problems. The



principal and primary effect’ of *T09 encouraging participation in A4 is not to advance religiows belief bt to ireat substance
abuze™ (0 Cownor v State of Callfornia, supra, at 307 [emphasis added]).

Similar reasoning was employed in the recent decision of Bowd v Coughlin (914 F Supp 828 [ND NY 1996), sipra), which
dismissed an inmate's complaint alleging that the ASAT Program violated both the establishment and free exercise components
of the Religions Clause, The court noted that “the expressly stated principal and primary goal of the [ASAT) program is the
preparation of chemically dependent inmates for return to the community and to reduce recidivism™ (id, at §33). In dismissing
the plaintiff's claim, the court “determine(d] that there s no material question of fact as to whether the principal and primary
purpose of [ASAT) program is 1o promole or inhibit religion™ (id, a1 833

Petitioner and the majority instead misdirect Warner v Orange Coumiy Depr. af Probation (870 F Supp 69). In examining that
plaintiff"s Establishment Clause ¢laim, the District Couri stated that its inquiry was limited to “whether the A_A, program s
platnelff experienced it was essemtially religious in nanure” (id, &t 70 [emphasis added]). It found that the plaintiff had
established that “[group prayer was common at the AA, meetings plaintiff attended” and that “those attending the mectings
were strongly encouraged to pray,” and therefore concluded that “the A, program thar plaintiff experienced placed a beavy
emphasis on spirituality and prayer, in both conception and in practice” (id, at 71 [emphasis added]). In finding that the A_A.
program as appfied in that case had a direct religious essence and particularized experience, the District Court limited its ruling,
stating, “the testimony and evidence in this case support the finding that the A.A. meetings platntf attended were the functiona!
equivatent of religious exercise” (id, st 72 (emphasis added]), Additionally, Warner expressly declined to apply the Lemon
test (id, at 73, n 2). Thus, it is of no value because it avoided the Lemon test and was decided on the unique as-applied facts
evidenced in a Federal trial court.

When a “program or regulation has a sufficiently secular effect” and the “secular impact is sufficiently separable™ from any
conceivable religious impact, no Establishment Clause violation is presented {see, Tribe, op. cir, § 14=10, at 1216). In this case,
petitioner has failed even minimally to demonstrate that the primary and principal purpose of the ASAT Program is to compel
advancement of constitutionally implicated religious practices or to stifle agnostic or atheistic preferences. *710

Petitioner alse argues, and the majority accepls, that the petitioner i3 “compelled” to attend the ASAT Program, and that this
by itself shows that the primary purpose and effect of ASAT becomes one of advancement of religious practices that violates
Establishment of Religion strictures. This argument and analysis are factually and legally incorrect and inapplicable to this
case, First, coercion is not an abstraction and must be particularized. Second, the ASAT Program i3 initially voluntary and
infrinsically discretionary,

This situation is ot at all appropriately analogized to school prayer seftings (see, byfra, part V). The Supreme Court has stated
that “while proof of coercion might provide a basis for a claim under the Free Exercise Clause, it [i5] not a necessary element
of any claim wnder the Establishment Clase" (Commites for Prb. Educ. v Nvguiss, 413 US 756, TBE, supwra; yee alzo, Abingion
School Dist. v Schempp, 374 US 203, 223, supra; Allegheny Cownty v Greater Pittshurgh Am. Civ, Liberdies Union, 492 US
573, 597, n 47, supra; Engel v Vitale, 370 US 421, 430; compare, Zorach v Clanson, 343 US 306, 311-312, supra). Indeed,
the specinl circumstances of prison settings prompied the Supreme Court 1o hold end pointedly observe:

** *Lawful incarceration brings about the necessary withdrawal or limitation of many privileges and rights, a retraction justified

by the considerations underlying our penal system.” Price v Jofmsion, 334 115, 266, 285 ( 1948). The limitations on the exercise
of constitutional rights arise both from the fact of incarceration and from valid penological objectives—including deterrence of
crime, rehabilitation of priscrers, and institutional security [citations omitted]. ... *[W]hen a prisen regulation impinges on
inmiates’ constitutional rights, the regulation is valid if it is reasonably related to legitimate penological interests,” Turner v.
Safley, ante, a1 8%, This approach ensures the ability of cormections officials ‘1o anticipate security problems and ro adopr
imnovative solutions fo the intracialle probiems of prison adminisiration,” ibid, and gvoids uanecesiary intrusion of the
Judiciary inte problems particularly il sulted fo ‘resolurion by decree”” (Lone v Extaie of Shabazz, 482 US 342, 348350
[emphasis added]).*Ti1

Petitioner admitted in his original grievance (before a lawsnit and this appeal ensued) that he was not “being forced to artend
the [ASAT] program, but my attendance is required if | intend to continue participation in the FRP program,” Thus, the
imstitutional and constitutional compulsion of which petitiener now complains must be considered within the qualifying criteria
for the discretionary expanded visitation program. This crucial constitutional distinction=the prisoner has an initial choice



whether to participate at all in the extended visitation program and the prison officials correspondingly have wide discretion 1o
regulate the participants--is disregarded in the resolution of this key aspect of this appeal,

The Family Reunion Program grants some inmates the opporiunity to receive selected visitors for extended time periods (7
NYCRR 220.1). Eligibility i= dependent an satisfying specified criteria, including a minimum length of stay at a correctional
facility and a clean disciplinary record (7 NYCRR 220.2 [a], [B]). A relevant feature in this case is aftendance by inmates at
therapeutic treatment programs related to their particular offenses or over-all histories (7 NYCRR 2202 [a] [3] [ii]). Because
of appellant’s admitied heroin use, corectional authorities properly invoked this regulation to require his participation in ASAT
for treatment of his addiction (see, T NYCRR 220.2 [a] [3] [ii]; 220.8).

Appellant’s claim that this requirement legally converts his attendance and participation in the ASAT Program into a
compulsery religious exercise, with Establishment Clause implications and consequences, does not withstand scrutiny, He
voluntarily choss the course of action that placed his agnosticism and nonbeliefs af risk because he wished to receive something
he is not unqualifiedly entitled to from the State. Yet, e wins this lawsuit and the State is charged with compromising his First
Amendment Establishment Clause righis,

In Marrer of Doe v Congldin (71 NY2d 4%), this Court stated that:

“Ciiven the present regulatory scheme of the Family Reunion Program, [inmates] could have e fegitimate expectation that they
would be afforded [visits), ... Although the regulations establish guidelines, the guidelines do not ereate an entitlement of
[visits] because the review system is heavily discresionary and holds out no more than the possibility *712 of [visits] -...
Maoreover, even though an inmate has previously been approved and participated in the program, there can be no legitimate
expectation of continued participation because the regulations provide that inmates must reapply each time they seek a visit,
and each application is subjected to a new discretionary review™ (id, al 55-56 |emphasis added]).

This significant precedent from this Court bearing directly on the part of the analysis that the majority self-describes as the
dispositive feature of its rationale--coercion--is lefl entirely unanswered and substantially deflected.

Contrary to petitioner's present coercion claim, he suffers no subjugation to unconstitutionally offensive religious practices ar
influences, even if ASAT and A.A. were deemed to harbor proscribed religious atiributes in some constitutionally cognizable
sense, The comrectional officials exercised appropriate regulatory authority over petitioner’s participation in a discretionary
visitation program, so long as be also availed himself of a therapeutic program to treat his undenisble substance abuse history
that might then earn him the privilege of such extra visitations. This is an appropriate, not “narrow™ or “grudging” limitation
on petitiener’s expectations and entitlements, because the privilege of special visitations is necessarily circumscribed by the
threshold circumstance of his incarceration, the nature of the visitation program and the individualized discretionary assessment
(majority opn, al 695; see. Matter of Doe v Coughliin, TI NY2d, supra, at 58; see also, Matrer of Rivera v Smith, 63 NY2d 501,
S10; O Lowe v Exfave of Shalazz, 482 U5 342, 348, supra).

A keen parallel for this aspect of the case may be drawn from Hamilion v Repents (203 1S 245). The Supreme Court found no
privileges and immunities or due process violations predicated en plaintiffs” objection on religious and conscientious grounds
1 # California statute requiring enrollment and completion of a military science and tactics course as a condition to attending
the State’s university. Justice Cardozo aptly added his “extra word"™ to the Court’s holding in his inimitable voice:

“Manifestly a different doctrine would carry us to lengths that have never yet been dreamed of. ... The righe of privare fudgment
has mever yer been so exalted above the powers and the comprision of the *T13 agencies of governmenr, One who is a martyr
to a principle--which may tum out in the end to be a delusion or an error--does not prove by his martyrdom that he has kept
within the law” (42, at 268 [Cardoen, J., concurring ] [emphasis added]),

X,
Petitioner also presses that the ASAT Frogram violates the Establishment Clause in that it is similar to requiring public school
students 1o participate in mandatory prayer. This argument, expressly endorsed by the majority, should be flatly rejected.
Initially, it must be noted thiat the petitioner has never claimed that he was required or even urged as part of the ASAT Program
to pray or even privately meditate in some religious mode. Thus, at the owtset, the ASAT Program can by no stretch of the
argumentative method be @nalogized to the sectarian prayver sefting and activity which the Supreme Court condemned as a
“state-sponsored religious exercise” in Lee v Wedrman (503 US 577, 392, swpra) and Enged v Fitgle (370 US 421, 424, supwea).



The majority"s transference of these two cases concerning forsal praver in prblic schood seftings into this case is particularly
unpersuazive,

This should be contrasted fo Zorach v Clougon (343 US 306, supes), for example, where Mew York's released time program
wis upheld. It allowed pupils to leave their public schools dunng school hours, but only on condition and for compulsory
artendance at religious instruction. The opinion of the Court repelled the Establishment Clause challenge and explicitly rejected
the argued “cocrcion™ clement as irrelevant. [ts analysis 5 even more pertinent to this case, because neither formal public
school prayer nor public financial aid to secular religious schools s implicated here. Those features make the instant case
exceptionally different from the authorities so intensely relied on by the majority,

The Supreme Court has stated that “there are heightened concens with protecting freedom of conscience from subtle coercive
pressure in the elementary and secondary public scheels. ... Our decisions ... recognize, among ofher things, that prayer
exercises in public schools carmy a particular risk of indirect coercion. The concemn miay not be limited 1o the context of schools,
biat it s most pronounced there™ {Lee v Welsiman, supra, at 592 [citations omitted]). In Lee, the Court even deew the ironically
apt distinction between imposing religion on children and the chodces open 1o adulis, adding *714 thar it did “not address
whether [the] choice is acceptable if the affected citizens are mature adults, but we think the State may not, consistent with the
Establishment Clause, place primary and secondary school children in this position”™ (fal, at 593),

The reasoning that likens a prison envirenment 1o  school's “inheremtly authoritarian aimosphere”™ and prisoners w pupils is
wrong, Fundarmentally, among other considerations, this ignores the maxim that heightened constitutional analysis governs the
protected enclave of students in schools, in contradistinction to the differentizted constitutional protections preserved for mature
adults in prisons (see, 'Lone v Extate of Shabazz, 482 US 342, 349, supra; see alvo, Fell v Procunder, 41T US 817

The ASAT Program finally suffers no excessive entanglernent between State and religion under Leston®s thind prong. The
assertion of a “delegat{ion of] the Staie’s discretionary auihority™ (majority opn, at 6907 i Gacivally unsupporiable on ihis
record, Also, Board of Edwe, of Kirpas Joel Vi, Sehool D, v Grimeet (512 U5 687, supra) is totally inapposite in that regard,
Here, the State has by no means authorized some religious sect or its functionaries to carry out a public function, Indeed, the
majoriiy's expectation that A A, volunieers working in the ASAT Program will “wholeheartedly™ engage in proselytization

and religious indoctrination (majority opn, 8t 689) is gratuitous and finds no support in the record or n empirical data,

¥

Many people may believe thet AL A, 15 an entity of spiriual essence or experience, Referenced incorporation of its literature
inta ASAT to forge a religious alchemy that implicates the Establishment Clause of the First Amendment by some foreboding
compulsion feature, however, is not justified or proven. Grester quantum and quality should be required 0 cross that
constitmfionally blurred barrber. Indeed, the repeated evocation of a generalized deity figure and symbol or some
nondenominational, secular alternative “Higher Power™ fails 1o support this profound absorption of A A and ASAT into the
territory of a compulsory, constitutionally forbidden religious encounter, We reiterate, in summary, the cogent resolution of
this case by the unanimous Appellate Dhvision:

1]t is our conclusion that petitioner has failed to *T15 moke an adequate record 1o state a claim for an Establishment Clause
violation. The petition cites nothing of a religious nature about this particular ASAT program or its practices other than the fact
that it is modeled after the principles of AA which make references to 'God’ and a "Higher Power’. We hold that under the
facts and limited record i this case, the inclusion of the 12-step AA component inlo the ASAT program did not make the
program a religious exercise and, therefore, did not vielate pefitioner’s rights under the Establishment Clause of the Ist
Amendment” (211 AD2d 187, 1% [Spain, 1.]).

Nevertheless, this case is now concluded by this Court with a torrent of competing words and interpretations of the récord,
relevamt authorities and constitutional analysis, [n the end, Tudge Ciparick and 1 agree with the lower counts and disagree with
the reversal decree here because ASAT and ALA_ in their essences and practices, have not besn shown to compel or proselviize
a State-imposed religions activity and participation generally or as o petitioner that violate the precepts of the Establishment
Llause of the Firsl Amendment of the United States Lonsivuison,

Chief Judge Kave and Judges Simoens, Titone and Smith concur with Judge Levine; Judge Bellacosa dissents and votes to
affirm in a separate opinion m which Judge Ciparick congurs,

Order reversed. etc.* 716
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SUMMARY

Cross appeals, by permission of the Chief Judge of the Court of Appeals, from an order of the Appellate Division of the
Supreme Court in the Third Judicial Department, enfered Movember 23, 1994, which modified, on the law, and, as modified,
affirmed a judgment of the Ulster County Court (Frameis 1. Wogt, L), rendered upon a verdict convicting defendant of murder
in the second degree, reckless endangerment in the first degree and reckless endangerment in the second degree. The
miodification consisted of reversing defendant’™s conviction of murder in the second degree and remitting the matter o Ulster
County Court for a new trial on that charge.

People v Dramiamo, 209 ADXd 873, affirmed.

Bellacosa, J.

(Dissenting in part), & theoretical faw on the written “statement of charges™ given by the Trial Judge 1o help the jury sort out
its verdict chobces in this case is allowed to nullify an otherwise fair trial that resulted in a walid murder conwiction.
Defendant Damiane does not deserve a new *491 trial, and the law of the State of New York on verdict sheets should not
compel this miscarriage of justice,

The Trial Judge exhibited a keen awareness of the limitations of the rules governing materials that can be given to assist a
deliberating jury. He openly expressed his inability to give the jury helpful written material after comectly, fully and
repeaiediy insiructing the jury orally. Neverheless, the jury's finding of guili is lronically overiumed because an authorized
viardict sheet cantained a parenthetical set of five demonstrably nonprejedicial, legally innecuous words, L.e., “depraved mind
murder” and “reckbess manslaughter.” Because the pertinent judicial interpretations, derived from statutes, should be either

applied more realistically or readjusted, | respectfully dissent.

Judge Ciparicks opinion recites the salient facts depicting the randem and fatal wiolence of this case. After an sight-month
investigation, defendant Dammno and two ather culpritz were identified and caught, Al three confessed and were prosecuted.

Only Damiano, who was convicted after a jury trial (whose faimess is not contested here), is now before this Court on cross
appeals by the People and himself, The Court is unanimous that his appeal as to the voluntariness of his admissions to the
police lacks merit, The People’s appeal from the Appellate Division order directing a new trial on the murder conviction, on
the other hand, divides the Court, The interpretation of the original file, the procedural rbrics, and a realistic, objective
appraisal of a legal principle and its snowhalling application are the valid points of difference.!

! Judge Simons" concurring opinkon would suppress my obligation to veds as my judicial conscience diciates and would silence my



vinoe. His comstricting thesis on stare decisis is meompatible with that doctrine’s essential maiure and geserous spird, marked by o
Fong-standing instituticnal, capacious wlerance of differing viewpoints (see. part [V of this opinion).

The defendant HI“DI_IQJ! 11 "ill .ﬂ-ﬁru-l!a‘llg [}I""IEIm that his trinl coaimsel w a5 "apﬂ-ﬁr\.ﬁr=r ST tTG{“" =4 an OppOE 'ﬁ‘:’t" B I...I

EL!

o a verdict alm:t given to the jury by the Trial Judge during deliberations, and that <i d{-e_g nol appear” :hm {l-rfc:lu.c nuungul
had notice of the verdict sheet at all. Appellate defense counsel argued that despite lh: ghsence of any defense requesis or
objections, even after two timely open court notifications, the trial court committed per se reversible error,

I an effort to aid the jury’s work and pursuant 10 suthorily expressly invesied in iriai couris by the Legisiature (see, *492
CPL 0 [2]), the Trial Judge gave the jury a checklist of the alternative charges o be considered. The sheet was a menu
of the ¢|"|H-I',E-El:| crimes of the indictment and certain lesser included counts, The sheet comectly distinguished the top murder
charge from the lesser incleded offenses of manslaughter and criminally negligent homicide i two relevant particulars as
follows: =151 Coynt MURDER. IN THE SECOND DEGREE (Depraved Mind Murder) if not guilty MANSLAUGHTER IN
THE SECOND DEGREE (Reckless Manslaughter) if not guilty CRIMINALLY NEGLIGENT HOMICIDE" (officially
marked Court™s Exhibit 4 [emphasis added]).

These parentheticals are the whole essence of this controversy and case, and the sole basis for the grant of 3 new trial on the
homicide count.

The overwhelming evidence of guilt in this case renders it inconceivable that the jury was wrongly swayed by the
parenthetical expressions, especially in light of the trial court®s meticulous explanations of all the elements of the eimes, To
persuade anyone of the potential danger or actuality of prejudice, one would have to show and believe that the jury, upon
seeing the few parenthetical words on the verdict sheet, decided 1o ignore the court’s explicit instructions on second degree
murder and proceeded to concentrate only on whether the defendant had a depraved mind. This theory is unrealistic and
unfitir to the facts and participants, including the Trial Judge and jurors, It also fails to take account of commaon sense and the
experience and problems of all levels of courts engaged in the continuing struggle to deal with the dynamic interplay between
Jury instructions and jury deliberations.

The Trial Judges intentions to submit a verdict sheet, expressed in defendant’s and defense counsel's presence, could not be
mare plain: =493

“THE COURT: Incidentally, / will submit a statement of the charges and the lesser included charges which might assist you
here” {emphasis added).

After further, thorough, oral reinstructions on the criminal elements as requested by the jury, the Trial Judge agzin declared:

“THE COURT: I'Nf send you a statement of the charges which [ hape will assist yon. We are here to help you and as | said
it"s unforfunate | just can't give you a transeript of this for your ready reference but | can't. All right, you may retire to your
deliberations™ (emphasis added).

Moreover, the Trial Judge in this case instructed the jury repeatedly on the particularized elements earmarked by the
parenthetical labels. Although the oral instructions had the advantage of having been communicated with full explanations of
cach of the crimes, the case nevertheless collapses under the weight of a rule that neutralizes, and even obliterates, all of the
concededly comect instructions and efforts (comtrasr, People v Knight, 7 NY2d §73), Once a jury sees any written words
that are presented more fully in the customary and regular oral instructional form, a fiction is superimposed that i3 powers of
reason and faithful responsiveness are suspended and it is deemed to have deliberated in an irretrievably “skewed™ process.

This dissenting approach includes three principal facets relating to the application of this Court’s lines of precedent to the
present situation. First, | urge consideration of prejudice as a factor before convictions arvived at after eminently fair trials are
reflexively reversed. That would restore some reasonable respect for CPL 470.05 (1), which legislatively directs that appeals
be decided “without regard 1o technical errors or defects which do not affect the substantial rights of the parties.” If deference
to statutorily construed mandates reigns, then analysis of the entire panoply of rules of interpretation should also include the
long-standing dictate of CPL 470,05 (1) and the fact that CPL 310.20 does not include a “consent of the parties™ prerequisite.
Based on the actual record, the jury should be deemed 1o have followed the count’s instructions on the law, repeated in
response to questions from the jury. This relevant give-and-take demonstrates the conscientious care the jury was taking mor
to make a hasty, oversimplified or “skewed” decision. *494

Second, the record does not in any principled way support the supposition that defense counsel (a) never saw the verdict



sheet, (b) never had a meaningful opportunity to object to it, or (¢) had no affirmative professional obligation to make
requests or objections in the face of unequivocal notification of the verdict sheet submission (vee, People v Kinchen, 60
NY2d T72, 774). A thorough analysis of the record (including the court’s supplemental instructions, the jury notes, the
verdict sheet, and the trial court clerk’s continwous, contemporaneously recorded, handwritten minutes of the proceedings)
points compellingly to the conclusion that defense counsel not only saw the checklist of charges, but undoubtedly had ample
time and opportunity to object. Any other view fails 1o give the record its due and fair reading and inescapable inferences.

Third, the rule, as it has inexorably expanded into another per se dictate, lacks a valid doctrinal underpinning and sufficient
empirical verification or necessity 1o sustain the amplification here. This case presents a timely and propitious occasion to
consider and correct this unforeseen overextension. While my appreciation of this phenomenon is belated since [ concurred in
the prior cases, [ am justified in now acknowledging my errant steps and lack of prescience in order to bring sharper attention
i» the matter so it can be rectified here or in the Legislature, Candid pursuits towards the growth and development of the law
and to correct miscarriages of justice warrant exposition, not interdiction (see, Cardozo, The Growth of the Law [1923],
reprinted in Selected Writings, seriarim from p 185 [Hall ed 1947]).

L
Mo valid reason exisis 1o bar a prejudice analysis when evaluating the verdict sheet claim. Harmless error factors and the

reasonable mterpretation of this record could certainly sustain the People™s appeal in this case, to save an otherwise valid and
deserved murder conviction,

A prejudice feature is supporiable in light of People v Plazza (48 NY2d 1510 While that case was decided before the seminal
People v Chvens {69 NY2d 585), Plazza's rationale relates directly to verdict sheets and not, as Owens did, to providing the
Jury with written instructions, Plazzo thus more directly applies to the question of harmless error in this context than Cheers

and its progemy.

In Piazza, the verdict sheet listed 13 possible guilty verdicts, and then one choice of “not guilty of anything.” The Court
corvectly *4%5 found that this was error becouse it “unduly emphasized the options of guil®”™ (ial, st 165). It nevertheless
wisely found the error harmless (id, at 163) It is inconceivable that the supposed danger in the instant case is any more
serious than that in Piazza. If Figzza’s miscalibration of the jury’s duty did not constitue prejudice as o matter of law, then
surcly the labelling additives in this case should not be deemed to have prejudiced Damiano as a marter of kaw in a legally
cognizable or principled way. Since the Legislature prescribed no consent component in CPL 31020, the majority
acknowledges that no violation of that verdict sheet statute occurred (majority opn, at 485, n 2). The Pigzza approach should,
therefore, still be perfectly valid.

This assessment is especially pertinent here in light of the trial court's detailed instructions during its main charge on the
distinctions among depraved indifference murder, reckless manslaughter, and criminally negligent homicide, Afier the main
charge, the Trial Judge twice reinstructed the jury on the homicide counts, both times stressing all of the distinctive elements
of murder in the second degree and manslaughter in the second degree. Manifestly, the supplemental mstructions may be
deemed to have “unskewed,” ie., cured, any theoretical “skewing.” Since the over-all charge was also error-free, there is
ample reason for reinstating the conviction on this ground.

Under the analysis of People v Plazza (supra) and People v Crimming (38 NY2d 407), the labels in this case plainly played
no part in defendant’s murder conviction. On the contrary, the two people who substantively contributed the overwhelming
evidence of defendant’s guilt were defendant himself, for committing the crime and then incriminating himself in his detailed
wrilten statement and trial testimony, and his accomplice, Jamie Rullan, who confirmed Damiano’s complicity by testifying
against him at trial. The proof of guilt is beyond doubt or reproach.

il
Defendant argues in this Court that the Trial Judge deprived trial counsel of the opportunity to see the verdict sheet and
decide whether to challenge it or consent o it, This smooth argument is a leap from the two-page subsidiary angument first
made before the Appellate Division, where appellate counsel never aciually claimed that trinl counsel did not see the verdict
sheet or that he was deprived of an opporunity 1o *496 object to it. Instead, defendant’s Appellate Division brief used the



clever term “apparently™ to shade the pertinent events--or nonevents--and declared that “it does not appear from the record
that the parties were even aware that the [Trial] Court submitted a verdict shest to the jury™ (appellant’s brief 1o App Div, at
47} The record proves that assertion to be at best disingenuous and, at worst, plainly false.

The Court is urged, nevertheless, to ignore defense counsel's failure to present any concrete and unqualified affirmation, and,
instead, grant a new trial because of a perceived “silence” in the record, But the record is not silent. 1t fairly and reasanably
shows that defense counsel did not object 1o the verdict sheet nor because e did not see it but rather because he either was
indifferent or made a strategic choice not to object or make appropriate ingquiry or request. He would now have this Court
believe he does not have to ask to see it, when he undeniably knows it is about to be given to the jury and even when the jury
later asks about it in @ note precisely echoing the now fatal parenthetical caption (zee. People v Kinchen, 60 NY2d 772,
Frpral,

This Court is further asked to believe that this manifestly careful Trial Judge would risk automatic reversal and retrial by
slipping enly this verdict sheet to the jury in ex parte fashion. In light of the evidence that appears in the record regarding the
verdict sheet. one would have to assume also that defense counsel, aware of every nuance in all ather developments unfolding
at the trial, was somehow sandbogged by the Trial Judge instead of the other way around.

The following chronology, meticulously culled from the trial transcript, court exhibits, and the tial eclerk's
contemporaneously recorded handwritten file minutes tells anyone who examines it closely at which precise point defense
counsel and the jury had to have seen and been aware of the eritical verdict sheet. The Trial Judge instructed the jerors on
Owtober 20, 1992, and they returned with their verdict in the late afternoon of October 21, 1992, The court record reflects that
the Judge began his final instructions to the jury at 12:13 P.M. on October 200 A jury note sent out during deliberations
requests @ “List of charges given or Re-Read,” and bears a time marking of 1:21 PM. Because the original file is
unmistakable that between 11:25 A M. and 1:46 PM. on the following day, October 21, the jury was in court listening 1o a
readback of the testimony of accomplice Jamie Rullan, interrupted only by a lunch break, the pertinent note was necessarily
sent out by the jury at 1:21 P.M. on October 20,497

The trial court, however, did not bring the jury out until 2:30 P.M. on October 20, after it received another jury note, marked
Court Exhibit 5. That note requested in part that the Judge give “the definition of charges ngain.” requesting “l1st, 2nd,
manslaughter, murder.” The verdict sheet, despite having been officially marked Court Exhibit 4, unguestionably had not yet
been given to the jury. In response to the definitional request in Exhibit 5, the court thoroughly reinstructed the jury on the
full legal definitions of all of the charges in the indictment and lesser included offenses. During this supplemental instrusction,
the Judge twice stated his intention 1o submit o statement of charges to the jury, as it had earlier requested. The Trial Judge
wad particularly fastidious about the very bone of contention here--submission of only authorized, written materials 1o the
Jury--and thus was carefil sor to submit his sctual written instructions.*

. A telling ireny is that if the Trial Judge had given the jury the indictment itself, instead of the innocucusly labelled verdict sheet,
theen the murder conviction would be sustained (People v Woore, T1 NY2d 684

Shortly after the first set of supplemental instructions, at 4:20 P.M. on October 20, came another jury note, marked Court
Exhibit 6, that defense counsel had to have seen (see, Peopile v (" Rama, 78 NY2d 270). 1t read in its entirety:

“Request Please Difine the Term 2Znd Degree Murder {Dipraved Mind Murder)™ (sic),

The salient and most pertinently significant feature of this note i that it fracks the precise terminology of the first
parenthetical ftemt on the verdict shews, ie., “MURDER IN THE SECOND DEGREE {Depraved Mind Murder).” The jury’s
reiteration mirrors the label that now vitiates the integrity of this jury verdict. The inescapable inference is that this question
was in direct response 1o the verdict sheet that had by then been given to the jury, shortly after the Trial Judge twice told the
Jury and everyone else that he would submii the statement of charges. Thus, the record unassailably supports the conclusion
that the verdict sheet was submitted some time after the Trial Judge's instructions in response to the question in Court Exhibit
5, before receiving the jury question in Court Exhibit 6 and, of course, a whole day before the jury returmed the guilty verdict.

Motably, the record does not show defense counsel at any point of the crifical sequence declaring something to the effect of,
“Wait & minute, | never saw this “statement of the charges' *498 before,” even though the Trial Judge twice put him on natice
of it in open court. Neither did the trial court ever hear counsel say, “Excuse me, what is that language and where did it come
from™ or “Wait, may | see that "statement of charges' before you give it 1o the jury, as | might have an objection,” or even,
“My client has been prejudiced by this piece of paper reflected in this jury note.” The only silence in this record is defense
counsel’s; the pointed inference from the illuminating, record-bised jury deliberation sequences is that events did not unfold



as theorized. Defense trial counsel thus slipped a surefire reversal ace up the defendant's appellate sleeve.

The excusal, at the very least, of defense counsel’s indifference for a whole day before the guilty verdict was rendered is not
only unreasonable, but also contradicts the presumption of regularity applicable to all official acts (see, Peaple v Richei, 302
NY 200). “The general presumption is that no official or person acting under an oath of office will do anything contrary to
his |or her] official duty, or emit anything which his [or her] official duty requires to be done™ (Matrer of Marcellus, 163 NY
70, T see also, Virag v Hynes, 54 NY2d 437, 443), The presumption governs unless there is “substantiol evidence ™ in the
record 1o overcome it (see, Prince, Richardson on Evidence § 3-120, at 71 [Farrell 11th ed 1995] [emphasis added]). The
official duties of 2 Trial Judge include showing all parties everything that is marked for identification, let alone marked, as
the verdict sheet was in this case, in evidence (see. Benderzon Dev. O, v Siaie of New York, 139 AD2d 927, 928; see alsa,
Fisch, New York Evidence § 16, at 7 [2d ed 1977]; | McCormick, Evidence § 51, at 195 [4th ed 1992]). To take vet another
diligent Trinl Judge to task in another of this string of cases by presuming a dereliction of judicial responsibility is most
unjustified and unfair in this case and flatly ignores the presumption of regularity.

Once it is established that defense counsel had the opportunity to object but did not, such actual notice, opportunity and
failure 10 object should be deemed consent. Even assuming all verdict sheet notations should be considered tantamount to
supplemental instructions forbidden under CPL 31030-the only relevant section requiring consent—-this Court's
long-standing jurisprudence should prevail that a failure to object under the circumstances of this record binds the defiendant
and precludes appellate relief to him (see, &g, Peaple v Lawrence, 64 NY2d 200, 206-207).

In sum, my extrapolations from this record and the clerk’s minutes are reasonably rooted in fact and the regularity of the
=493 proceedings, contrary 1o the whelly speculative suppositions defendant has made with success in two appellate courts.
More complets and more accurate recordations by the court stenographer, court clerk, and Trial Judge may very well be
preferred practice. Likewise, appellate review would be easier if the Trial Judge had ensured that the views of both sides were
heard en the record when he twice declased his intentions with respect to the verdict sheet. It is well to recall the axiom,
however, that “the Constitution entitles a criminal defendant to a fair trial, not a perfect one™ { Delaware v Fan Arsdall 475
US 673, 681, see alvo, Ross v Mhlahoma, 487 US &1, 91; Lnited States v Hasting, 461 1S 499, 508).
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Since 1987, this Court has increased the per se mandate, producing reversals of criminal convictions after jury trials without

harmless error analysis. By today’s ruling, the disproportionate phenomenon will apply whenever a Trial Judge adds a
parenthetical label or differentiation of one or more crimes on a verdict sheet. This application does not stem, as one might
assume, from CPL 31020 (2), which specifically affows submission of verdict sheets 10 the jury, and, importantly, contains
no “consent of the parties™ prerequisite. Yet, lack of consent becomes the linchpin of the majority*s analysis,

In a series of cases, the judicial interpretation skipped instead 10 CPL 310,30, which also alfows Trial Judges to provide
Jurors with the texs of relevant statutes, but only with the consent of both parties (see, Peaple v Spivey, 81 NY2d 156; People
v Kelly, 76 NY2d 1013; People v Tawor, 76 NY2d 873; People v Nimmons, 72 NY2d 830), The fear and reasoning have
developed that a parenthetical additive is tantamount to providing juries with only partial or potentially prejudicial statutory
material. The Court has combined the statutes and reselved that parentheticals, therefore, invariably creats the risk of unfairly
skewing the deliberative process for juries (see, .z, People v Kelly, supra).

One problem with this development s that the cases have transformed a kemnel of statutory procedure and its approprige
interpretation by this Court (CPL 310.30; Peaple v Owens, 69 NY2d 385, supra) into an inviolate and absolute right. | stress

that this dissenting viewpoint would ool unravel the line of cases beginning with Peopie v Chwens (69 NY2d 585, supra),
which properly bar the submission of jury instructions or statwlory text over definse objection. Since the analysis of *500
parts [ and I1 has not prevailed, however, a narmow course correction as to that part of the rule embodied in Peaple v Kelly
(supray and People v Spivey (supra), which perfunctorily disallows even helpful, neutral or innocuous parenthetical

classifications on verdict sheats, is worthy of attention and consideration.

In the most recent pronouncement on this topic, People v Spivey (81 NY2d 3356, supra), the Court held that it was per se
reversible error for a trial count to differentiate between two otherwise identical robbery counts by adding the parentheticals,
“gided by another person” and “caused physical injury.” The holding in Spivey is traced back to Peaple v Gwens (69 NY2d
383, supra), in which the Court condemned as reversible error, under CPL 310,30 and the right 10 a fair trial, the submission
over difinse objection of the portion of the Judge's instruction that defined the elements of the drug charge. Becausa the trial



court did not also submil the instruction relating to the defendant’s agency defense, the partial submission created an unfair
risk that the jury might believe that the court meant to highlight as more important the statutory elements of the offense.

Between Chvens and Spivey, the Court decided seven related cases, all but one of which used relatively conclusory analysis
(Peapie v Sotcwayer, 79 NY2d 1029; People v Kelly, 76 NY2d 1013, supra; Peaple v Tavlor, 76 NY2d 873, supra; People v
Nimmeons, T2 NY2d 830, supra; Peaple v Moore, 71 NY2d 684, supra; People v Brooks, 70 NY2d §96; People v Sanders, 70
MY 2d 837). Interestingly, People v Moore is a 4 to 3 decision with two fully developed opiniens in which the majority held it
proper fos a trial court, in response 10 a jury's request during deliberations, to provide a copy of the indictment. The Court
reasoned that the risk of the jury process being skewed was slight, as the indictment “did not purpert to be a statement of the
law,” and the jury was presumed to follow the court’s instructions to this effect (71 NY2d, at 688, supra). This reflected a
wise weighing analysis and proportional approach. But that case, representing a correct step and solid footprint, has been
largely sidetracked. Despite the balance between Owens and Moore, the predominant rule has slipped into what | now believe
10 be “errant footsteps™ (compare, People v Hobsor, 39 WY 2d 479, 488).

After Ohwens, in Peaple v Sanders (70 NY2d 837, supra), the Court reversed a conviction because the Trial Judge submitted
the text of the statutes defendant was sccused of violating, *301 aver defense objection. The Court felt constrained by Chvens
to reverse, especially since, as in (hwens, the Trial Judge had not also provided the jury with the text of the justification
defense on which defendant relied.

Peaple v Brooks (T0 NY2d 896, supra) extended Chwens and Sanders 1o the submission to the jury of incomplete statutory
language, again over defense objecrion. The court had submitted 2 two-page sheet containing an abbreviated portion of the
oral jury instruction, but with only an incomplete explanation of the defendant’s justification defense. The Court held that the
ermor could not be held harmless, concluding that the submission of actual instructional o statutory language is per se
reversible error. Still, Brooks did not involve treating parenthetical labels as per se reversible error. The Court came closer 1o
that crossroads in Peaple v Nimmens (72 NY2d B30, supra), decided following Brooks and People v Moore (71 NY2d 684,

sipra),

In Mimmions, the Judge submitted a verdict sheet to the jury, as authorized wmder CPL 310020, However, the Judge also
presented a sccond sheet “listing the variows counts of the indictment and defining the elements of each count in statutory
language™ (id, at 831). The Court simply declared this procedure 1o be reversible error under CPL 31030, citing Chwens,
Sunders, and Brooks, and necessarily reflected the blended rationale that this sheet was tantamount to submitting statutory
text to the jury.

Mext came Peaple v Taylor (76 NY2d 873, supra), in which the elements of the crime were on the verdict sheet itself. Citing
Minnmony, the Court reversed under CPL 310.30. For the first time, the Gwens rationale that “such an error creates a fisk that
the jury’s deliberative process will be unfairly skewed" and that “it puts in serious question the reliability of the ultimate guilt
determination” (Peaple v Taylor, supra, at £74) was fully integrated to condemn an ervor on a verdier theet,

[n People v Kelly (76 NY2d 1013, supea), the Cheens seed sprouted a new branch, The Court held that a verdict sheet that
listed the charged rebbery counts along with the parenthetical descriptions “use of a dangerous instrument™ and “armed with
a deadly weapon™ violated the rule in Nisnwons and Tayior. even though neither of those cited cases invelved parenthetical
material. While the Court in Kelly did not cite CPL 310,30, the decision evidently applied its concerns by reference to
Nimmons and Taylor. After Kelly, Spivey also felland*502 the Court again rejected harmless error analysis (Peaple v Spivey,
81 MY2d, at 361, supral.

A major flaw on the journey from Cwens to Kelly and Spivey is that parenthetical words on a verdict sheet simply are nol the
sUme as Writlen jury instructions, statutory text or elements of erimes, as such. Rather, as analyzed in People v Kelly (164
AD2d 767, 769 [Sullivan, ., dissenting], affd 76 NY2d 1013, supra), “the court did not, as in Aiwrerons, submit a copy of
‘the text of any statute’, which constitutes a statutory violation and per se vielation (CPL 310.20: People v Sanders, TO WY 2d
B37[, supral), but, rather, only a descriptive phrase to distinguish the two counts of robbery in the first degree being
submitted.” Far from being the equivalent of a partial or skewed jury instruction, “the verdict sheet made no pretense of being
the written equivalent of the esurt’s oral charge™ (id ).

The net consequence is that rather than assessing the real impact, if any, of innocuous labels on verdict sheets--“however
limited, neutral and helpful [they] might be, especially in distinguishing two similar crimes or crimes of the same
name"--Appellate Divisions instead are constrained to reverse convictions automatically and repeatedly, as this Court has
instructed and is now doing itself {People v Bogers, 181 AD2d 419 [*Whatever we think of the wisdom of such a rule, we are



bound by precedent”™), vecared 184 AD2d 433) Yer, parentheticals of the kind used in this case are no more than semantical
shorthand for the names of crimes; they are xor, nor do they purport to be, jury instructions on elements. of the crimes

charged, and they are not inherently misleading, skewed or suspect. Thus, they ought net 10 be summarily and absolutely
condammned,

The unlimited thrust of this case fakes the precedents and their core rationale to an extreme by equafing any parenthetical
addition fully with substantive statutory material, irrespective of any defense ohjection or obligation to make inquiry, and
under a statute, CPL 310,20, thal does not contain o “consent of the parties” requirement that is nevertheless woven into a
CPL 310.30 violation. Those are the fieatures that make this case significantly different, promulgating an altered rule that
substantially expands the original Owens rationale,

When all i said and done, the Trial Judge in this case did nod presume or pretend to provide the jury with asy statutory
materials in this case; the jury simply received a verdict sheet under CPL 310.20. The sheet did no more than list two
aleernative kinds of homicide with nondispositive, innocuous parentheticals. =503 Different in kind and degree from the
prejudicial material in Cheens, the submission by the trial court in this case did not implicate the provisions of CPL 310.30.
That is a fundamenial difference between my position and the majorify analysiz and in no way reflects @ misconstruction of
whiat is being done here (majority opn, at 485, n 2). Manifestly, the rationale of (heens is being inexorably overextended o
this situation when it should, instead, be cunailed, because it 15 rooted in 2 different statutory prereguisite and constitutes
inapplicable speculation as to the nature of the harm or prejudice inflicted or feared,

Meither CPL 310.20 nor CPL 310.30 was enacted for any purpose other than as commonsense guidelines and expedients 1o
facilitate the fair and orderly deliberations of juries in criminal cases. The myriad of trial circumistances and appellate reviews
of such cases demonstrate complete frustration, not fulfillment, of these laudable legislative goals,

Bection 31020 (2), enacted in 1970 with the original Criminal Procedure Law (L 1970, ch 996, § 1), allows jurors to take
it deliberations “[a] written list prepared by the court containing the offenses submitted to the jury by the cowrt in its charge
and the possible verdicis thereon.” The Commission Staff Motes state that the provision merely “¢odifies o practice followed
by numerous irial courts™ (Commn Stafl Motes, reprinted in Proposed MY Criminal Procedure Law § 160,20, at 220 [1967]).
It is reasonable to believe that the Legislature could not have envisioned that a neutral, or a1 keast demonstrably
nonprejudicial parenthetical label, would be elevated to per se reversible status {conirass, CPL 470,03 [1]).

Similarly, the provision in CPL 210,30 that alkows for the submission of the text of statutes to the jury was enacted in 1980 as
smother useful measure to cut down on the “time ... spent by the court reading and rereading statuiory material which coukd
be supplied o the jury for easy reference and which would aid the jury in reaching a verdiet” (Mem of Office of Ct Admin in
Support of L 1980, ch 208, 1980 NY Legis Ann, at 94). This legislative intent, o, has been skewed by judicial interpretation
that has implamted a delayed appellate rigger to sutomatically overturn convictions afier fair trials.

Paradoxically, the situations the Court condemned in Kelly and Spivey are two of the most commen situations where help is
desirable, in that they differentiate between two theories of the same eriminal act, 11 is commeon practice, for example, for o
murder indictment to include both depraved indifference *504 murder and intentional murder (see, &g, People v Gallagher,
69 WY 2d 525, Peggle v Trappier, 87 Y24 55), Without some special, focused guidance, a jury is lefi to flounder only on its
diverse memory to sort out the verdict cheices. Allowing the inclusion of a parenthetical label informing the collective jury
concerning the theery out of which each count grew would make good sense and avoid confusion or inconsistent verdicts,

This rubric, which this case finally unmasks as having no outer, qualifving or de minimis limits, contrasts sharply with what
courts of other jurisdictions have done in this field. They applaud the practice of putting explanatory phrases on jury sheets as
an “expedient” that i “commeandable in promoting informed consideration by the jury™ (Unitad Sfares v Bozza, 365 F2d 206,
225 |Friendly, 1.]; sccord, Unired States v Swan, 3% F2d 883, 886; see e, Srare v Defeliis, 174 N Super 195, 413 A2d
9E6, 989, People v Mackobee, 214 Cal App 3d 1250, 263 Cal Rpir 183, 185; People v Digfie, 193 111 App 3d 737, 550 NE2d
691, 694; Stave v Brodaiok, 221 Mont 212, TIE P2d 3ZZ). The Mew York interpretive experience remains stubbormly
iiosyneratic, even though it lacks doctrinal underpinning. The cases in this latest ripple are steadfastly foreclosed from
realistic appraisal, either of the prejudicial impact found in individual rec-ords or the empirical consequences of the per se
ppplication of this principle.



This case brings the Court to a crossroads on this verdict sheet lssue: whether to adhere to Kefly and Spivey because they are
recent precedents or to recognize them as missteps and prompély and justifiably correct the course, The “rule of sare decitis
i ot @ contrivance to hamper the judge in administering justice, but is intended 10 advance the general usefulness of the law
and thus benefit the greatest number” (von Moscheisker, Stare Decisis in Courts of Last Resors, 37 Harv L Rev 404, 4100, If
“the court is convinced, practically beyond a reasonable doube, that [precedents] were wrongly decided and the ends of
justice require their overruling, it should depart from them rather than adhere slavishly to error” (id, at 412),

In perhaps the finest contemporary example of the pradent application of the fullness of the stare decisis doctrine, Chief
Judge Breitel wrote for the majority in People v Hobson (39 NY2d 479, supea). That case overruled three
precedents--forthrightly declared wrongly decided--and firmly reestablished *S08 the unigue Mew York right-to-counsel rale
on custodial interrogations. Significantly, the majority there could have waited for the Legislaure to statutorily supplant
People v Robies (27 NY2d 155 [Breitel, 1., dissenting, at 160]), Pesple v Lopez (28 NY2d 23 [Breitel, J., dissenting, at 26],
cert denied 404 LS §40) and People v Wooden (31 NY2d 753, 754 [Breitel, I, concurring on constraint of the prior cases);

see, CPL 60.45). The Court, instead, proudly did itz own work in s own house and did not wait for another Branch fo corect
the course the Judicial Branch had previously “mis-taken™. Chief Judge Breite] traced the history of the detour, including his
own persistent, differing votes and expressions in all three prior coses, and then cogently proclaimed the Cowr's
legitimatizing duty o comect precedent when it has “lost fts touch with reality” { People v Hobson, supra. at 487). The Court
baldly acknowledged that it should not “treat every ermant footprint barely hardened overnight as an inescapable mold for

future travel” (People v Hobson, supra, at 488) and applied a vitally realistic version of stare decisis.

Kelly was decided in 1990; Spivey in 1993, The Court could responsibly-- and in my view should--forthrightly acknowledge
and adjust the loss of “touch with reality™ of those cazes (Peaple v Hobson, supra, at 487; see, Mote, Stare Decisis, 34 Harv L
Rev 74, 76). In past cases, when compelled by “reason and substantial justice™ (Sifver v Great Am. Ins. Co.. 29 NY2d 356,
363), the Court has overruled both long-standing precedent (ial) and unworkable and unfair rules of more recent vintage
(People v Bing, 76 NY2d 331). In Peaple v Bing (supra [another wrilogy]), the Court retrested from some of Hobson's
overextension in Barfoiomeo and redrew the line in an aspect of New York’s special right to counsel rule (xee, People v
Bartodomen, 53 WY2d 225 In doing so, the Court acknowledged both the “failure 1o elaborate the basis for the
[overextension of the] rule, and the questionable policy behind it™ (Peaple v Bing, supra, at 342). Realism and pragmatism
prevailed, ved the principle was preserved and protected.

That the verdict sheet per se reversal rule derives purely from statutory interpretation and not from a constitutional source is
also not a reason for this Court to defer eonsideration of the correction of its own lack of foresight as to where unwarranted
applications of the core principle would lead. Errant steps and disproportionate remedies, whether they are affected by
constitutional expansion as in Aobson by constitutional retrenchment as in Blng. or by candid recognition of judicial *506
overextension of statutory interpretations—as I see the instant case--merit serious reflection and exposition.

To allow a manifest injustice to be perpemated in the name of an unremitting stare decisis dishonors the plenitude of the
doctrine. 1 know of no such artificial, categorical prohibitions under stare decisis against the prudent recalibrstion of a
judicial interpretive rule still burgeoning and evolving. Indeed, the concise 1 5-page text of Chief Judge Cardozo’s Yale Law
Scheol Storrs Lecture IV (19210, entitled “Adherence to Precedent. The Subconscious Element in the Judicial Process,”
revenls the dyvnamic breadth of the doctrine ensiched by its realism and acknowledgment of human and even appellate-level
fallibility (Cardozn, The Mature of the Judicial Process, reprinted in Selected Writings, at 168-184 [Hall ed 1947))

Finally, everyone is aware that the Chiel Admmistrative Judge’'s Advisory Committee on Criminal Law has once again
proposed important changes in the very statutes at issue here (see, 1995 Report of the Advisory Committee on Criminal Law
and Procedure to the Chiel’ Administrative Judge of the Counts of the State of Mew York, at 70-73). Importantly, the rationale
for the change is that “[a]ecess to these materials would significantly aid the jury without any unfair prejudice to the parties”
(id, at 71 [emphasis added]). Whether the proposal is ever enacted, however, its cogent justification, as presented by the
Committee of diversely experienced experts, holds true: there is simply #e automatic prejudice arising from newtral label
additives o verdict sheets.

[n any event, no one should forget that the authentic voice of this Court speaks solely through the opinions of its members,
Where Judges of a court of last resort stand on a vexing legal and peactical problem ought to be reflected. therefore, only
through that traditional medium, within the framework of cases properly certified to this Court as containing a leaveworthy
question of law, Here, the Court is unquestionably presented with such an important case and a critical issue; the precedential
ramifications for untold numbers of other cases are manifest. These concerns merit this exposition as an abselutely legitimate
part of the decisional process and an intended contribution o the improvement of the law.

| vote to reverse the order of the Appellate Division on the People's appeal and reinstate the murder conviction,



Chief Judge Kave and Judges Simons, Tilone and Smith concur with Judge Ciparick; Judge Simons concurs in a separate
*507 concurring opinion; Judge Levine concurs in Judge Ciparick’s opinion on the defendant’s apgeal and in result on the
People's appeal on constraint of People v Seivey (81 NY2d 356) and People v Kelly (76 NY2d 1013); Judge Bellacosa
dissents only on the People’s appeal in a separate opinion.

Order affirmed. * 508
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SUMMARY

Appeal, on constitutional grounds, from an order of the Appellate Division of the Supreme Court in the First Jedicial
Dwepartmicnt, entered September 17, 1996, which {17 reversed, on the law, a judgment of the Supreme Court (David Levy, L
entered in Bronx County in & proceeding pursuant to CPLR article T8, dismissing the petition to annul & determination of
appellant Chancellor of the New York City Board of Education that affirmed a decision of appellant Superintendent of Bronx
High Schoals suspending respondent student from schaool for one year, and (2) granted the petition.

Maner of Juan C, v Coftines, 223 AD2d 1246, reversed.

OPINION OF THE COLURT
Bellacosa, ).

The Chancellor and President of the New York City Board of *664 Education and the Superintendent of Bronx High Schools
appeal from an Appellate Division ruling i a CPLE article 78 proceeding that nullified their actions in the undeelying school
maner, Student petitioner Juan C. sued them, secking to annul a determination made, afier a plenary hearing, by the
Superintendent of the Bronx High Schools and affirmed by the Chancellor, that suspended the student from 'William Howard
Taft High School for one year for canmying 2 gun into the school. The resolution also providad for the pupils continued
educational needs at the Bronx Outreach Alternative Instruction Center.

Supreme Court dismissed the article 78 challenge. The Appellate Division reversed and annulled the schools' determination.
Applving the doctrine of collateral estoppel, it ruled thar the educational authorities were precluded from reviewing the
reasonableness and legality of the seizure of the gun from the student in a school hallway. The ruling suppressing evidence,
rendered in a previously dismissed Family Court juvenile delinquency proceeding, was deemed determinative. That ruling
rested on the Family Court Judge's discrediting s school side's testimony as o what he observed about the siudent in the
corridor,



On this key collateral estoppel aspect of this case, it should be emphasized that the Appellate Division grant of the petition to
annul the educational entity's determination rested on this core conclusion: “[i]he prerequisites for applying the doctrine have
all been met: identity of parties and issues; o prior preceeding resulting ina final and valid judgment in which the party opposing
the estoppel had a full and Fair opportunity to litigate™ (223 AD2d 126, 130). The appeal is before this Court as of right pursuant
o0 CPLE 5600 (b (1]

The focus of this decision is entirely on the threshold question whether the docirine of collateral estoppel applies to foreclose
the education officials from separately determining the suspension and reassignment of the then-13-vear-old student from
whom the gun was seized in 1992 in his high sehool. We are satisfied that the collateral estoppel doctrine does nol automatically
block or limit the discrete action and remedial altematives available to the educational entity

The fact that the gun had been suppressed moa prior Family Court juvenile delinguency proceeding, instituted and prosscuted
by the presentment agency in the name of the New York City Corporation Counsel pursuant to distinetively delegated * 668
special authorization in Family Court Act § 31000, is not preclusive here, Thus, the otherwise sustainable findings and
determination should not be disturbed in this proceeding, A reversal and reinstatement of the Supreme Court judgment
dismissing the student's CPLRE article T8 proceeding is in order, and becouse the case is resolvable on that sole basis, we reach
i ethier issue,

I :

The testimony before the Board of Education Hearing Officer showed these salient facts about this ease. On December 8, 1992,
a school security aide at William Howard Taft High School, Luis Mujica, observed Juan C. walking towards him in the hallway,
The security aide suspected the presence of a gun because he noticed something resembling the handle of a gun pulling down
the lefl side of the student's jacket, which was halfway closed. As the student passed, Mujica grabbed at him and the stadent
then moved 1o avoid the aide. A hallway chose ensued, ending with Mujica catching Juan C. and fecling the gun on his person.
Another school security aide arrived and removed the gun From the jacket. A third school security officer entered the scene and
handeufTed the studen, who was then taken to the Dean's office. The youngster was later questioned by a police officer, who
gave the student his custedial interrogation rights. Juan C. sdmited 1aking the gun into the school but explained that he had
found it in a park.

In Bronx County Family Court, Juan C. was charged with criminal possession of a weapon. Afler a suppression hearing, at
which only Mujica testified, Family Court determined, essentially on credibility grounds, that the seizure of the gun was
unreazanable and in violation of constingtional standards. 1t thus suppressed the gun and dismissed the juvenile delimpuency
petition for lack of evidence. The presentment agency took no appeal.

The Superintendent of the Bronx High Schools, shomly thereafter, instituted the educational disciplinary review that is the
subject of this judicial proceeding and appeal. The Hearing Officer opened with a detailed explanation of the precise focus and
pedagogical purpose of this distinct forum. In the framework of this hearmg and with additional witnesses and evidence
presented, the officer ultimately recommended that (1) collateral estoppel principles shoald not bar reccamination of the legality
of the seizure of the gun for the purpose of thisschool*666 disciplinary matter, and {2} Mujica had the initial, individuslized,
reasonable suspicion 1o believe that Juan C. possessed a gun, thus justifying the actions initisted and undertaken by the variows
school employees, including the eventual seizure of the weapon in the school corrider (Chancellors Regulations, Noa. A-432,
A4 compare, Mafter of Gregory W, BT WY 2d S8R, 592). The particularized findings were adopted by the schools
Superintendent, who then impesad the one-year suspension and elternative school arangement for Juan C. The Chancellor
upheld the ruling on administrative appeal, specitically agreeing that the prior Family Court ruling was not prechisive against
the school systern which conducted its inguiry, made its findings, and addressed its special responsibilities in its separate forum
(see, Chungellor's Regulations, Mo, A-441),



Up to that point in the administrative process, Mew York City school personnel were in complete control of the pedagogical
procesding; they were the only official pariicipants. The office of the Mew York City Corporation Counsel, which had presentid
and contrelled the juvenile delinquency proceeding in Family Court pursusnt o uniquely delegated responsibility under the
Family Court Act, had no evident function in the subsequent school disciplinary examination (see, Family Ct Act §§ 254, 254-
w, 3012 [12]; see aiss, Sobie, Practice Commentary, MeKinney's Cons Laws of NY, Book 29-A, Family Ct Act § 31001, &l
328}, The reason for this discrete division of responsibility is that the Board of Education is an entity with an authority source
and base that is distinctively separate from other usual City operations and powers and specifically distinet from the Corporation
Counsel's role under Family Court Act direction (i se¢ alss, Education Law arts 32, 32-4).

LA

Appellants were not parties to the Family Courl proceeding, They cogently demonstrate that the collateral estoppel doctrine
diarers not apply bere to make the Family Cour's suppression raling preclusive because no identity of parties and ne full and Gir
oppertunily 1o contest issucs affecting the distinct pedagogical responsibilities were present or mvolved in the Family Court
setting or adjudication. The contention: continues that they, singlv and as a collective educational entity, wese never partics in
amy =sense in the Family Court proceeding, any mose than the Corporation Counsel was a party o even the legal representafive
in the school disciplinary track in any of *667 ficial role or participation--until later down the judicial review litigation route,
Therefore, appellants contend, and we agree, that the educational entity did not share actual or functional identity as parties and
did not receive in the Famaly Court setting any oppestunity-—no less & full and fair one—to contest the izsues suffusing iz unique
educational responsibilities, especially as they are so prominently affected by the presence of the gun on school premises and
the manner in which it was perceived and seized by school personnel,

The equitable doctrine of collatera! estoppel is “intended to reduce litigation and conserve the resources of the court and litigants
and it is based upon the general notion that it is not fair to permit a party 1o relitigate an issuee that has already been decided
againat it7 (Kawfman v Lilly & Co, 65 NY2d 449, 45357 It “is grounded on coneepts of faimness and should not be rigidly or
mechanically applied™ (D'Arata v New York Cenr. Mi. Fire fns. Co., 76 NY2d 659, 664). [ts essential ingredients are: =[{Jirst,

party to be precluded from relitigating the issue must have had a full and fair opportunity 1o contest the prior determination”
{Kowtiman v Lilly & Co., supra, ot 435, citing Gilberg v Baelierd, 33 WY2d 285, 2910, Significanily, “[t]he party seeking the
benefit of collateral estoppel has the burden of demonstrating the identity of the issues in the present litigation and the prior
determination, whereas the party attempting to defeat its application has the burden of establishing the absence of a full and
fair opportunity to litigate the issue in the prior action” (Kegfman v Lilly & Co, supra, 63 NY2d, ar 456),

In general, “a nonparty 1o a prior litigation may be collaterally estopped by a determination in that litigation by having a
relztionship with a party to the prior Istigation such that his own nights or abligations in the subsequent proceeding are
conditioned in one way or another on, or dervative of, the rights of the party to the prior litgation”™ (D'draie v Mew Fork Cenr,
Mut Firg Iny. Co., sapra, 76 NY2d, at 664; see alto, Peaple v Roselfe, 84 NY2d 350). This constitutes a form of privity;
however, “the term privity does not have o technical and well-defined meaning™ (Waits v Swiss Bank Corp,, 27 NY2d 270,
27T). Rather, it “is an amorphous concept nod easy of apalication” (Ddrate v New York Cemt. Mue Fire Tns Co, sigpea, at
@64, and “includes those who are suceessors 1 a property interest, those who control an action although not formal parties
“ 668 o i, those whose interests are represented by a party 1o the action, and possibly coparties to o prior action™ {Has v Sawiss
Bank Corp, supee, 27 WY 2d, ot 2771 Importantly, =all the circumstances must be condidered from which one may infer whether
or nil there was participation amounting to a sharing in control of the !iﬁgatinn" (i,

To round out the discussion of generally relevant authorities, we also note the collateral estoppel doctrine in its criminal or
quasi-criminal context. Although collateral estoppel is “a common-law doctrine rooted in civil litigation,” the principle has



some limited overlap into criminal matters (People v Aguilera, 82 NY2d 23, 29). Notably, however, “collateral estoppel is not
us liberally applied in erdminal prosecutions as in civil actions™ (Pesple v Aceveds, 69 NY2d 478, 485, citing People v
Coodman, 69 NY2d 32, 37; Peaple v Plevy, 52 NY24d 58, 04; People v Berkowitz, 30 NY2d 333, 344-346; Pegple v Relsman,
29 NY2d 278, 285, cers dewied 405 1S 10417, Rather, “[w]e have actually emploved the doctring only onee in & criminal case-
«to preclude the People from relitigating the fact of defendant’s alleged presence ata crime scene™ (Feople v Aguilera, supra,
BANY2d, at 29, citing Peaple v Aceveda, 689 WY 2d 478, supra). This s 20, because “in criminal prosecutions, where defendant’s
liberty interest is at stake, the preeminent concem is to reach the comect result, and hence the policies underlying issue
preclusion are different” (Pegle v Aguilers, supea, 82 NY2d, at 30 [citations omitted]),

11 K,
We turn our atlention now especially to the identity of party aspect of the dociring, Generally, a party appearing in an action in

one capacity is not bound by the doctrine of collateral estoppel in a subsequent action in which the party appears in a different
capacity (see, e.g.. Green v Santa Fe fndus, 70 NY2d 244, 254; see also, Restatement [Second] of Judgments § 36 [2], at 359).

The situation presented in the instant case is quite distinetive because of the nature, particular function and purpose of the two
governmental entitizs and the discrete ssues in each matter. Since “the source of authority of two government entities 15 nol
dispositive of whether they are in privity™ for collateral estoppel purposes { United Staves v Romvero, 836 F2d 39, 43, cert demied
A8& IS &1T), both the circumstances of the actual relationship between the two agencies as demonstrated by the record and
their statwiory relationship ore relevani (see. a.g, =i Sdaiser of Home of Hisdadrash fevieh v Siare Facllivles Dev, Corp,, 114
ADZd 200, 205), Conseguently, “[i]n some circumstances, a prior determination that is binding on one agency and 1ts nfficiala
may nol be binding on another agency and its officials” (Restatement [Second] of Judgmenis § 36, comment [ a1 36d). To be
sure, “[i]f the second action involves an agency or official whose functions and responsibilities are so distinet from those of the
agency or official in the firsi aciton ihai apl'rl}':u:lg pmuu-m.'l.n. would interfere with the proper allocation of authority belwees
thern, the earlier judgment should not be given preclusive effect in the second action”™ (Restatement [Second] of Judgments, §

36, commiment .

Thus, despite the respective appearances of the Corporation Counsel in the juvenile delinquency forum and in the eventual
article T8 judicial proceeding challenging the Chancellor's educational determination, the Corporation Counsel's roles in the
two procedures were functionslly discrete and traced to very different seurce lines of authority. The mere fact that the
Corporatien Counsel may eventually become the Chancellor's lawyer for ultimate litigation purposes--as in this article T8
proceeding and appeal--does not automatically and retrospectively satisfy the party identity prerequisite demanded for collateral
estoppel to have its powerful ssue preclusive effect, We find no support or authority or analyvsis for the proposition that would
allow that consequence 1o Now out of the juvenile delinguency proceeding and its legal management. The Family Court role
wits plamnly in contradistinetion to the separate educational disciplinary progeeding and forum that the Corporation Counsel
entered after it was administratively complete in all respects, including the Chancellor's administrztive appeal.

Concomitanthy, teo, the Corporation Counsel, as presentment agency, plaved no role whatsoever in school safety or education
and had no representational or other responsibility at any stage of the educational forum or administrative determination level.
Rather, the core responsibility to provide a secure and approprigte educational environment for all sudents and school
persennel, and all associated procedural offshoots of that function, were repesed in the Chancellor and his associated school
officials, Thus, the educational entiry's overarching function in a school suspension and relocation procecding was to provide
for and safeguard all students' cu:luc'.aul:nnn] needs, including that of the offending stwdent, 1t did so in the very proceeding and
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Our conclusion regarding the distinction between the role of Corporation Counsel in esch of the two manters here is butiressed
by the decision in People v Raselfe (B4 WY 2d 350, supra), There, this Court determined that the doctrine of collateral estoppel



did not preclude the criminal prosecution of a defendant for the same incident which resulted in a Family Court determination
that defendamt neglected a three-year-old child (id, at 352). We reasoned that “[tlhe orientation of Family Court is
rehabilitative, directed st protecting the vulnerable child, as distinct from the penal nature of a criminal action which aims te
assess blame for & wrongful act and punish the offender™ (i, a1 355), The Court concluded that although the Family Court Act
requires the District Attoney (or in New York City, the Corporation Counsel), to be named as a necessary parly 1o certain
Family Court Act article 10 child protective proceedings, a subsequent criminal sction based on the same incident by the
District Attomey was not foreclosed (ff, at 352-353, 355-356). An opposite conclusion would be “contrary to our
jurisprisdence” because the passive function of the District Attorney in the protective proceeding is significantly distinet and
separate from its plenary role in the criminal action (id, at 356; see aleo, Brown v City of New Yark, 60 NY2d 897, 898).
Conversely. this analysis and articulation help pave the way to the result and rationale we espouse in deciding that the Family
Court ruling in this case should not preclude the school system examination and determination to serve its purposes and
responsibilities.

That the Corporation Counsel appeared in different capacities in the Family Court and article 78 proceedings is also underscored
By article 3 of the Family Court Act. The Family Court Act provides that “[ijn all cases involving abuse ., outside the city of
Mew York, the appropriate district attomey shall be a necessary party to the proceeding” (Family C1 Act § 234 [b]; see, People
v Boselle, supra, at 355-356). Notably, the numerous local sehool boards throughout this State are unguestionably distinet from
lscal District Attormeys, who are charged with the prosecution of many juvenile delinguency cases in Family Courts. 1t woulkd
be unsupportable and toe high a jurisprudential price to pay o use the doctrine of collueral estoppe] to bar all such local school
boards from exercising their educational, cemmunity-wide responsibility, independently and distinctively from the control and
consequences of the actions of the local District Altomeys, flowing from their individualized, narrower and distinctive Family
Court juvenile *671 delinquency responsibilities. Thus, we discern no precedential or policy justification for concluding thar a
different set of rules should govern when Family Court proceedings, brought by the Corporation Counsel pursuant to Family
Court mandate, happen to occur in MNew York City.

Importantly, under the statutory scheme of article 3 of the Family Court Act, the Corporation Counsel is not aeting as the chief
Jegal officer of the Mew York City government. Rather, that officer is designated by State statute as the presentment agency
for all juvenile delinquency charges, except designated felony acts or criminal proceedings removed to the Family Court from
the criminal courts (see. Family Ct Act §§ 254, 254-g, 301.2 [12]). The effect of the designation as the presentment agency
under article 3 15 a legislative delegation of the exclusive prosecutorial function for the criminal acts of juveniles committed
within the appropriate territorial jurisdiction.

Under Family Court Act § 310.1 (2), only a presentment agency may originate a juvenile delinguency proceeding, by the filing
of a petition. That section makes the presentment ageney “the actual petitioner [and] confers full ... prosecutorial authority upon
the presentment agency™ (Sobie, Practice Commentary, McKinney's Cons Law of NY, Book 294, Family Ct Act § 310,01, &
328), The presentment agency is given exclusive authority to screen cases, refuse to file petitions and decide whether to take
appeals (id ). The presentment agency’s exclusive status as petitioner wis adopted 10 avoid having its authority “seriously
compromised if the petition remained the instrument of a private aggrieved party™ {fd).

Thus, the statutory framework expressly negates any interpretation that school officials possess a legally recognized role or
right to exercise control over or even participate in any meaningful way in the presentation of and decisions affecting a juvenile
delinquency procesding. Evervthing in theory and practice points the other way. Likewise, the complete awtonomy and
independence of the presentment agency in the statutory scheme negates any inference that its role was to represent the interest
of the schgol officials in the delinquency proceeding prosecution {Waiss v Swiss Bawk Corp., 27 MY 2d 270, swpea).

Additionally, i Brows v City of New York (60 NY2d 897, supra), this Court concluded that issue preclusion did not apply
against the defendant City of New York in a civil action for *672 false arrest, false imprisonment and assault based on the
dismissal of & criminal charge against the defendant in a criminal action for resisting arrest, prosecuted by the Queens Disirict



Attomey (i, at 898). The Court determined that the Queens District Attorney and the City of New York were separute entities
and dhid not “stand in sufficient relationship to apply the doctrne” (i, at 898-R99; see, People v Roselle, 84 NY2d 330, supra).
The lack of “sufficient relationship™ his been applied to defeat the interposition of collateral estoppel it a variety of factual
constructs, most nol even close to being as distinctive as the instant ¢ircumstance between the presentment agency and the Mew
Yaork City Schools Chancellor (see, e g Maiter of Saccoccio v Lange, 194 AD2d T4, T95; Doe v City of Mouwm Vernor, 156
AD2d 329; People v Morgan, 111 ADZd 771, 772 see also, Maiter of New Fork Site Dev. Corp v New Fork Seate Depr. of
Enmvl Conservarion, 217 AD2d 699, T00; Marrer of Mason v Botfovax, 152 ADX 272, 283, fv dewded T3 WY 2d TOS)

With the guidance and direction of these many authoritics, we conclude that these appellants did not share identity as parties,
were not allied with the special role of the Corporation Counsel as presentment agency, and were not afforded any full or fair
oppardunity 1w litgate their concerns in the Family Court juvenile delinquency proceeding. They are not in legal or peactical
privity with the presentment agency; they had no legal or functional party status in the Family Court proceeding,; petitioner
Juan C. in this proceeding wholly failed to meet his burden here for inveking collateral estoppel under our settbed precedents;
and the Chancellor sufficiently met his cormesponding burden that the school officials were not afforded a full and fair
opportunity to effectuate their pedagogical mterests and responsibilities. Additionally, the fact that the Board had no role to
effect an appeal of the Family Court suppression determination illustrates its essential and functional lack of opportunity to
litigiete issues thal relate w i responsibilities (see, e g, Johwmon v Warkins, 101 F3d 792, 795 citing Feapie v Saifor, 65 MY 214
224, 229, cerd devied 474 US 982; Restatement [Secomd] of Judgments § 28 [1]; Ubeived States v Daeis, 906 F2d §29, 835), [n
law, purpose and actual practice, the Chancellors and the Board's procedures and wider educational community concems are
functionally and fundamentally discrete and independent from the presentment agency and that office’s uniquely delegated and
described responsibility in a juvenile delinguency proceeding in Family Court, such as was presented here *673

I,
[Zespite abundant, cogent and imegrated authorities as pertinently applied 1o these facts, petitioner stresses Matter of Finn's

Lig Shap v Stave Lig. Awh. (24 NY2d 647, cert denied 396 US 840). There, this Court applied collateral estoppel and the
exclusionary rule in State Liguor Authority (SLA) administrative proceedings o preclude evidence unlawfully seized by
municipal police officers. The Court determined the officers acted as agents of the Liguor Authority. We rejected the SLA'S
assertion that it had no association with the District Anorney and, thus, should not have been precluded by the determination
in the prior criminal action (id, at 662). Refusing to permit the SLA to reexamine the issue of the legality of the seizure
previously decided by the criminal court, the Court reasoned that “[a]lthough the two agencies may be treated, for other
purposes, as independent parties, this can hardly be the case whiere they are both secking 1o use the same police officials as
their agents to gather evidence™ {id ), Therefore, the Court concluded, “[i]f the search and seizure was unconstifutional o the
extent thirl it was performed for the benefit of the prosecutor, the same act could hardly be considered lawtul for the Authority's
purposes” ial ),

We are frank to acknowledge that some of that language is facially problematic here because the hall monitors actions and
testimany constinne the same core evidence advanced in each forum., Importantly, kowever, the analysis of identity of parties
and issues involves a case-by-cose determimation (see, Watty v Swivs Bank Corp, 27 WY2d 270, 277, supea), In Finw, the Court
found an alignment of interests based on the sharing of agents by the parties—the police officials used 1o gather evidence. Finn
iz, therefore, critically distinguishable in that here there was no alliance, affilistion, privity or identity betwean the presentment
agency and the Chancellor and other school officials. The security aide here hardly constituies a “shared agent.” Additionally,
Mujicn was a mere witness in both the Family Court matter and the educational forum. The Board of Education proceeding
wis supporied by evidence and witnesses beyvond ki, and by discrete, supportable findings. Finally, the nature of a quasi-law
enforcement proceeding, such as a State Liquor Authority vielation hearing, and the fact that the State Liquor Authority works
with State law enforcement officers creates o sulficiently distinguishable factual scenario raising the special concerns that drove



the Fime analysis, The security aide and other participating school personnel under these circumstances *674 cumslances are
functionally different from ordinary and usual law enforcement officers. That is a key distinction from S,

A few words are also necessary aboul Peopde ex rel. Dowdy v Swiith (48 NY2d 477) because of the reliance given it by Juan C.
and the Appellate Division. In Dowdy, this Court held that “[a] prior acquittal based on the defense of entrapment in a criminal
proceeding collaterally estops the Board of Parole from revoking parele on the basis of the transactions proved and admitted
in the criminal action™ (id, at 479-480; ree alvo, People ex rel. Plecarillo v New York State Bd of Parole, 48 NY2d 76, 83).
The Court determined in Dowal that there was an identity of parties, reasoning that “the People as prosecutors in the eriminal
action stood in sufficient relationship with the Division of Parole in the parole proceeding to meet the requirements of the
doctrine in this respect”™ (id, ot 482; conrast, Peaple v Roselle, supra).

Dowdy and Piccarilio are, however, likewise readily distinguishable from the instant case. Accepting, again, that the identity
of parties determination must be made on a case-by-case basis { Wi v Swiss Bank Cowg, 2T NY2d 270, 277, supra), the cases
are substantially and significantly distinguishable in that their holdings are based on the unique relationship berween the
Division of Parole and the People, qua prosecutors. That inherent nexus is entirely absent here, Additionally, these cases
involved a quasi-law enforcement proceeding (a parole violation), arising in an agency setting that customarily functions
directly with State law enforcement officers, That is demonstratively not so for school personnel.

V.

The fow of thess suthorities and rubrics on the instant juridical matrix of partizs leads us confidently to the conclusion that
colliteral estoppel should not be deployved to handicap or foreclose the appropriate officials of the New York City Board of
Education from exercising their responsibilities and prerogatives, as they did here. A governmental entity (this independent
school system) was not afforded the necessary full and fair participatory role within the framework and jurisdiction of the
distinctly guasi-criminal, rehabilitative forum and proceeding conducted and controlled exclusively by a legistatively delegated
special agent (the Corporation Counsel as presentment agency k. Also, the presentment agency did not represent the school
officials in any stage of their procesding at that forum level, Thus, the Chancellor and the other school officials, *673 i law
and fact, demonstratively lacked the requisite “sufficient relationship™ or privity or uniformity of interest with the presentment
agency in the juvenile delinquency procesding. The Iatter official, moreover, has an entirely different purpose and source of
authority for its quasi-prosecutorial-rehabilitative rabe, as contrasted to the specially oricnted pedagogical-rehabilitative one of

the schael system in relating w the problem with which it was confrented in this set of circumstances.

In sum, because indispensable ingredients of the collateral extoppel doctrine are plainly lacking here, that equitable doctrine
should nod block and interdict the independent inguiry and deterrmination of the educational authorities. Moreover, because the
record evidence supports the determination reached by the Chancellor and his affiliated school officials, we reverse and dismiss
the article T8 judicial proceeding,

It should be emphasized, however, that while we uphold the action of the scheel authorities in dealing with this offending
student, we should not lose sight of a seeming parado that these same school authorities must simu ltaneously exemplify, honors
and fulfill their constitutional and pedagogical obligations by respecting the rights of the many thousands of law-abiding
students, yeaming to leom about school subjects and 1ife in society (e, Cardozs, The Paradoxes of Legal Science, in Selected
Writings of Benjamin Mathan Cardozo, at 251 [Hall ed 1947); see alio, Bellacosa, Senjamin V. Cardaza; The Teacker, 47th
Cardoro Lecture, vol 3, Memorial Lectures, Assn of Bar of City of MY, Nov, 9, 1994, a1 153%4, 1612), The nateral and inherent
tension in trying to satisfy these complementary responsibilities, goals and values--that everyone should cherish highly in our
law-governed society--is real and difficult of achievement; vet the challenge is worthy of all our best eiforts,



On & policy overview, the courts should be mindful not to incidentally compromise the independence of the authority of the
schoal system of New York City, because such an inference could inappropriately affect pedagogical prerogatives. We caution,
on the ather hand, that the recoanition of the value of independence and the inapplicability of the collateral estoppel doctrine
to automatically bar use of evidence in this instance and in this educational proceeding and forum in no way invests the
Chancellor and school officials or employvees and their actions with immunity from apprepriate scruting of the Judicial Branch
when cireumstances not now before us may warrant, The courts should remain vigilant in encouraging incentives *676 that
guarantee, first, within the educational apparatus itself, respect, high regard, training, proper supervision and sanctions, and,
second, smong all responsible entitics, compliance with constitutional standards and safeguards. Scheol officials and
empleyvees in their dealings with the pupils placed in their responsible and temporary charge should be held 1o no lesser
standards of high conduct and high purpsse.

Accordingly, the order of the Appellate Division should be reversed, without costs, and the petition dismissed.

Chief hedue Kayve and Judpes Titone, Smith, Levine, Ciparick and Wesley concur.
Oirder reversed, ete, *677
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SUMMARY

Proceeding, pursuant 0 MY Constitution, article V1, & 3 (b1 {9) and Rules of the Court of Appeals (22 NYCRR) § 50017, to
review a question certified to the Mew York State Court of Appeals by order of the United States Court of Appeals for the
Second Circuit. The following question was cerfified by the United States Court of Appeals and accepted by the New York
State Court of Appeals pursuant to section 500,17; “Does an oral contract berween a Nght trainer and a professional boxer to
frain the boxer “for as long as the boxer fights professionally” establish a definite duration, or does it constitute employment for
indefinite duration within the scope of the at-will rale?

OFINION OF THE COURT
Bellacosa, J.

A precise issue in this Federal case is certified to this Court by the United States Court of Appeals for the Second Circait. We
are asked to provide an authoritative statement on the threshold question of whether an oral personal services contract between
a fight trainer and a boxer 1o last “for as long as the boxer fights professionally™ provides a definite legally cognizable durstion.
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within the strictures of Mew York's at-will emplovment docirine.

The Federal lawsuit is for an alleged breach of an oral agreement essentially between plaintiff, Kevin Rooney, and defendant,
Michael Gerard Tyson, Rooney was to receive 10% of Tyson's boxing camings as compensation for his personal traiming
services. The case was ried in the Federal District Court for the Morthern District of Mew York; a jury rendered o $4.415,651
verdict for Rooney. The Trial Judge granted Tyvson's postirial motion for judgment as a matter of kew; the verdict was se1 aside
and the lawsui dismissed, Rooney appealed 1o the Second Circuit Court of Appeals, It certified the question o this Court in
order 1o decide its appeal in accordance with *68% governing Mew York substantive law. We narrowly answer the core question
as posed, that this durational clawse satisfics New York's standard with sufficient definitiveness,



The undisputed facts are taken from the trial evidence and the cenified statement. In 1980, at 14 years of age, Tyson was placed
under the supervision of Cus I¥ Amato, a renowned boxing figure and manager. When Tyson's mother died in 1983, If Amato
also became his legal guardian. At the beginning of the young man's boxing carcer, Rooney and D'Amato agreed that Rootey
would train Tyson without compensation until the Sghter became a professional athlete. The two further agreed that when
Tyson advanced to professional ranks, Rooney would be Tyson's trainer ~for as long as [Tyson] fought professionally.”

Rooney trained Tyson for 28 months without compensation. In March 1985, Tyson wmed professional and began enjoying
fieteoric success. [ Amato died that same year. James Jacobs became Tyson's manager in 1986, When rumaors started in some
sports media that Rooney would be replaced as Tyson's trainer, Rooney queried Jacobs. To quell the speculation, Tyson
allegedly authorized Jacobs to state publicly that “Kevin Rooney will be Mike Tyson's trainer as long as Mike Tyson is &
professional fighter.” Jacobs sent Rooney a copy of a press release to that effect. Thereafter, Rooney continued 10 train Tyson
and was compensated for each of Tyson's professional fights until 1988,

In 1988, apparently in connection with Rooney's alleged comments regarding Tyson's divorce and other business-related
litigation, Rooney allegedly read a newspaper article stating that Tyson would no longer train with Rooney. Tyson Formally

jerminated his boxer-trainer relationship with Rooney later that year. The Federal lawsuit, claiming breach of the 1982 oral
agreement, was begun in 1989,

The jury in Federal court in Albany retumed its verdict in favor of Rooney in 1996, Tyson countered after the trial that the
agreeinent was for an indefinite duration and was terminable at will under New York law and therefore unenforceable as a
matter of law, regardless of the jury's verdict, The District Trial Court agreed with Tyson's kegal position and granted him the
positrial victory. The Trial Judge reasoned that “under New York law, terms such as ‘permanent employment’, “until retinzment
or "long tern’ do not state a definite term of employment *689 as a matter of law™ (956 F Supp 213, 216). The court concluded
that “the alleged term of the employment contract, "lor as long as Tyson boxes professionally,’ does not state & term of definite
duration s a matter of law" (i, at 216). It finally declared that “the nature of the proof offered at trial cannot sustain a finding
that the employment relationship was anything other than one at-will” (id, at 216).

On Rooney's appeal. the Second Circuit Court of Appeals certified the question to this Court (127 F3d 295, 298) pursuant to
this State’s Constitution and this Court's Rules of Practice (NY Const, ant V1, § 3 [b] [9]; 22 NYCRR 500.17). The focus and
robe of this Court are confined by the precise and narrow question certified under the collaborative juridical amrangement. No
plenary adjudicative authority is authorized or contemplited because the matter is not & case oF controversy, s such, in the
Siate court sysiem.

1L
In New York, “fajbsent an agreement establishing a fived duration, an employment relationship is presumed to be a hiring at

will, terminable at any time by either party™ (Matrer of De Petris v Union Sertfement Azsn, 86 NY2d 406, 410 [emphasis
added]; see, Matter of Hanchard v Facilities Dev, Corp., 83 NY2d 638, 641; Murphy v Aorerican Home Prods. Corp., 38 NY2d
293, 300). The at-will presumption may be triggered when an employment agreement fails 1o stale @ “definite perid of
employment,” “fix| | employment of a definite duration,” “establish[ ] a fixed duration™ of 13 etherwise “indefinite’” {conpare,
Ingle v Glamare Motor Sales, T3 NY2d 183, 186, 188; Saberay v Sterling Drug, 69 NY2d 329, 333, Murphy v American Home
Prods. Corp., 58 NY2d 293, 300, 305, supra; Weimer v MoGraow-Hill, Inc., 57 NY2d 458, 460, 465-466; Martin v New York
Life Ins, Co, 148 NY 117L

A sensible path 1o declare New York law starts with these two steps: (1) if the duration is definite, the at-will doctrine is
inapplicable, on the other hand, (2) if the emplovment term is indefinite or undefined, the rebuttable at-will presumption is
operative and other factors come into the equation (see, Welner v MoGraw-Hil, fnc, 57 NY2d 458, 488, supra; see alio,
Martin v New York Life ns. Co., 148 NY 117, 121, supra; Ingle v Glamore Motor Sales, 73 NY2d 183, 136, supra).



Initial consideration of the at-will presumption, as the threshold pivet to answer the certified question, bypasses the logical
prerequisite and precedential preference to scarch out *6%0 and resolve the definiteness aspect first (see, Sabetay v Sterling
Drvag, 69 NY2d 329, 333, supra; Miophy v American Home Prody. Corp, 58 NY2d 293, 301, supea). Thit is a major difference
of approach between the majority and the dissent.

Chir ample previous precedents have not categorically delineated what may differentiate a “definite,” “indefinite,” or “fixed”
employment term or duration utilized in various contractual formulations. That ellipsis promped the certification to us from
our Federal ¢ourt counterpart with respect to this case and appeal in its court. The guidance we advisorily tender should be
dispesitive of the precise law query as transmitted to us (see, 22 NYCRR 500,17 [a]; Resadl Soffware Servs. v Lashlee, TI NY2d
788, 790; Karger, Powers of the New York Court of Appeals § 65, at 393-394 [3d ed]). Everything else==ingluding especially
the relevant application and actual decision of the case—is, of course, within the exclusive juridical competence of the Second
Circuit Court of Appeais.

Notably, this Court has consistently reaffirmed the threshold determination that a definite employment duration does not
implicate the at-will employment presumption (see, Maner of De Petris v Union Settlement Assn., 86 NY2d 406, 410, supra;
Wieder v Skafa, 80 NY2d 628, 633; Ingle v Glamore Mator Sales, 73 NY2d 183, 186, supra; Saberay v Srerling Orug, 69
NY2d 329, 333, supwa; Murphy v American Home Prods, Corp., 58 NY2d 293, 300, supra; Parker v Borack, 5 MY2d 156,
159; Arerz v Morse Dry Dock & Repalr Co., 249 NY 439, dd3-044; Mardin v New York Life Ins. Co., 148 NY 117, 121, supra).
This is not simply a chicken-or-egg-which-comes-first puzzle; it is the sensible, analytical progression.

When an agreement is silent as 1o duration, however, it is presumptively at-will, sbsent an express or implied limitation on an
employer's otherwise unfettered ability to discharge an employee (see, Sabetay v Sterling Drug, 69 WY 2d 329, 336, supea
(FConnor v Eastman Kodak Co., 65 NY2d 724, 725; Murphy v American Home Prods. Corp., 58 NY2d 293, 305, supra;
Weimer v McGrow-Hill, Inc., 57 NY2d 458, 465-466, supra). Only when we discern mo term of some definiteness or no express
limitation does the analysis switch over to the rebuttable presumption line of cases. They embody the principle that an
emplovment relationship is terminable upon even the whim of either the employer or the employee. The agreement in this case
is not silent and manifeatly provides a sufficiently limiting framework.*691

This Court, for example, found indefinite such temporally amorphous terms as “permanent” (Arentz v Morse Dy Dock &
Repalr Co., 249 NY 439, 443-444, supra), to “continue indefinitely and will follow [the employee] in each succeeding year”
{Gressing v Musical Instrument Sales Co, 222 WY 215, 218), o “devote [the employee's] whole time and afbention™ to the
employer's business (Watson v Guging, 204 WY 535, 537), and yearly employment for a specified annual salary (Martin v New
York Life Ins. Co., 148 NY 117, 118121, supwa). Moreover, we have distinguished employment “for life or a definite period”
from those varving terms (drentz v Morse Pry Dock & Repair Co., 249 NY 439, 444, supra; see, | Corbin, Contracts § 4.2, at
560-561 [rev ed 1993]). None of the unenforceable porous phrasings is delimited by legally and realistically cognizable

boundaries, a3 are found in this cuse,

For context, moreover, this Court adopted the at-will presumption doctrine in Martin v New Fork Life Ins. Co. (148 NY 117,
supea; see, Watson v Guging, 204 NY 535, 541, supra; Gressing v Musical fnstrument Sales Co., 222 NY 215, 218-221, supwa;
see also, Feliu, Primer on Individual Employee Rights, at 3). There, & general hiring was found to result from e employment
agreement that was “yearly™ or “by the year" (Martin v New Fork Life Ins, Co, supra. 148 NY, at 119-120). Because those
terms were deemed too indefinite, the at-will rubric took precedence. In reinforcing the still prevailing at-will doctrine, this
Cigurt stated:

*‘In England it is held that a general hiring, or & hiring by the ferms of which mo time is fixed, is a hiring by the year ... With
us, the rule is inflexible, that @ general or indefinite hiring is prima facle a hiving ar will; and if the servant secks to make it
out o yearly hiring, the burden is upon him to establish it by proof. 4 hirieg at so sach o day, week, sonth or year, mo time
being specified, is an indefinite hiring, and no presanption attackes that i was for a day even, bu only at the rate fived for
whatever time the party may serve. ... A contract to pay one $2.506 a year for services is not a contract for a year, but a contract



to pay at the rate of 52,500 a year for services actually rendered, and is determinable at will by either party. ... [T}n all such
cases the contract may be put an end to by either party at any time, wnless the fme iz *692 fived ™ (id, at 121, quoting Wood,
Master and Servant § 136 [2d ed 1886] [emphasiz added]),

Distinctions crop up even in cases where a limitation exists on an employer’s right to discharge an otherwise al-will emplayes
(s, Murphy v American Home Prods, Corp., 58 NY2d 293, supra; see alvo, Weiner v MeGraw-Hill, fnc.. 37T NY2d 458, 460,
supra; Sabetay v Sterling Drug, 69 WY2d 329, supra), Though an employment contract is of indefinite duration, an express of
implied limitation on an empleyer's right to discharge may still become operative (see, Weiner v MeGraw-HEL Inc, 57T NY2d
458, 465, 467, supra). Most pertinently, this Court has emphasized also that “ 'if the employer made a promise, ither express
or implied, not cnly to pay for the service b also thar the employment should contine for a period of time that is either
definite or capable of being determined, that employment is not terminable ... "at will* afler the employee has begun or rendered
some of the requesied service or has given any other consideration’ ™ {id, at 465, quoting 1A Corbin, Contracts § 152, at 14
[emphasis added]}

Mew York's jurisprudence is supple and realistic, and surely not so rigid as to require that a definite duration can be found enly
in a determinahle calendar date. Thus, although the exact end-date of Tyson's professional boxing carcer was not precisely
calculable, the boundaries of beginning and end of the employment period are sufficiently ascertainable, That is enough to
defeat a matter-of-law decision by a Judge, in substitution for resplution at the Federal trinl by jury verdict. Under the
employment agreement, the durational term was understandable to the parties and reasonably determinable by the fact finders.
Moreover, Rooney's compensation under the contract--for the legal consideration he bound himself to and rendersd for years
without payment prior to Tyson “turning pro'--was expressly linked to a percentage of Tyson's earnings within the professional
career measuring rod (see, 1A Corbin, Contracts § 152, at 14 [1963]),

The range of the employment relationship, concededly created and actualized for several years in the framework of this Federal
dispute, i5 established by the definable commencement and conclusion of Tyson's professional boxing career. Though the times
are not precisely predictable and calculable to dates certain, they are legally and experientially limited and ascertainable by
abjective benchmarks, That is what makes this case distinetive within the myriad of arrangements people may undertake. *693

It is imperative, 100, that we emphasize that the aspect of New York's jurisprudence that we propound today in no way alters
the force and effectiveness of general long-standing principles relating 1o commercial agreements, otherwise governed by
comman-kaw or statutory standards (compare, Novth Shore Bouling Co. v Schvidr & Sons, 22 NY2d 171, 175; Cammack v
Slaiiery & Bro., 241 NY 39, 44-45; Ehremworth v Stubmer & Co, 229 NY 210; Jugla v Troutter, 120 NY 21, 28-29; wirh
Sabetay v Sterling Drug, 6% NY2d 329, 335, supra; Murphy v American Home Prods. Corp., 58 NY2d 293, 304-303, supwray
Haines v City of New York 41 NY2d 769, 772-773; see alse, UCC 2-309 [2]). The dissent ironically fauls the majority
repeatedly for such things as “heralds™ some “new era” in “oral promises of potentially long-term employment” (see, dissenting
apn, at 654}, Nothing could be further from the fact, The oeal nature of this agreement, unassailably made, is not even in issue
since that was conceded out of the case by the parties. Only the definiteness is controverted,

Moreover, we deem it necessary 10 comment briefly also on the extent of the dissent in relation to the precisely posed certified
question. The phrasing in the Second Circuit Court of Appeals' request is instructive: “in centifying a question of the validity
of the particular contractual relationship before us, we are not asking the New York Court of Appeals to interpret a contract o
1o decide a case ... but rather to elucidate & series of open and recurring questions of Mew York law™ (127 F3d 293, 297, sygral.
The preliminary and dispositive question, as we are bound to and have also emphasized, ums on definiteness.

That Court's question is whether the contract between this fight trainer and this professional boxer to train the boxer “for as
long as the boxer fights professionally™ may support a definite duration finding, This Court's response by our majority
expression not only answers the question but also adheres to the realistic plenide of New York's jurisprudence in this area of
the law, and we are well aware of the personal and commescial consequences of the myriad types of arrangements made
between parties to these transactions. We are also mindful of the scale of this Court's role, in constitutionally participating with



the Federal court in its exclusive jurisdictional application and adjudication of substantive principles of New York State law i3
formally and appropriately limited {zee. NY Conss, art V1, § 3 [B] [9]; 22 NYCRR 500.17; see alro, Karger, Powers of the New
York Court of Appeals § 65, at 393-396 *694 [3d ed]). The majority’s authoritative response is measured out in proportion to
these operative principles and strictures, and with a full appreciation of our heralded common-law interstitial developmental
process, We do not at all abanden the tradition that has wisely guided the careful progression of the at-will doctrine and its
apgplication in particular ¢ircumstances (Cardozo, Najwre of the Judicial Process, in Selected Writings of Benjumin Mathan
Cardozo, at 115, 134 [Margaret E. Hall ed 1947) [observing that Judges procead * interstitially’ ™ * "from molar to molecular

motions' ], quoting Seuzhern Pac, Co, v Sensen, 244 US 205, 221 [Holmes, 1., dissenting| ).

The dissent, on the other hand, strongly disagrees with and variously over-characierizes the import and reach of the majority
rationale (see, dissenting opn, at 694, 698-699, 704-T06). The dissent uses a different and broader approach of its own, not
unlike that of the Federal District Court {see, dissenting opn, at 696, 699-T03, 706). To be sure, those two differing views reach
a conclusion that the agreement is indefinite, but that postulate cannot trigger a dispositional at-will analysis, when this majority,
gua Court, determines, as we do, in the threshold step of analysis that the agreement measures up as sufficiently definite. We
need not, nor may we, venture in dictum or additional discussion, and we need respond to the Second Circuit and to the dissent
no furiher,

Accordingly, the certified question of the Second Circuit Court of Appeals should be answered that an oral contract between a
fight trainer and a professional boxer to train the boxer “for as long as the boxer fights professionally™ iz a coniract for a definite
duration,

Judges Levine, Ciparick and Wesley concur with Judge Bellacosa; Judge Smith dissents and answers the certified *707 question
by stating that the purported contractual language indicates employment of indefinite duration which merely raises a rebuttable
presumption under the at-will rule, in a separate opinion; Chief Judge Kaye and Judge Titone taking no part.

Following cemification of a question by the Uniied States Court of Appeals for the Second Circuit and acceptance of the
question by this Court pursuant to section 500,17 of the Rules of the Court of Appeals (22 NYCRR 500.17), and after hearing
argument by counsel for the parties and consideration of the briefs and the record submitted, certified question answered as
follows: An oral contract between a fight trainer and a professional boxer to train the boxer “for as leng as the boxer fights
professionally™ is a contract for a definite duration, *708
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SUMMARY

Proceeding, pursuant to WY Constitution, artiche ¥, & 3 (b)) (9) and Rules of the Court of Appeals (22 NYCRR) § 30017, to
review a guestion certified to the Mew York State Court of Appeals by order of the United States Court of Appeals for the
Second Circuit. The following question was certified by the United States Court of Appeals and accepred by the New York
State Court of Appeals pursuant to section 300,17 “Does a party have the right w0 demand adequate assurance of future
performance when reasonable grounds arise to beliewe that the other party will commit a breach by non-performance of a
contract governed by Mew York law, where the other party is solvent and the contrast 15 not governed by the ULCC

OFINION OF THE COURT
Bellacosa, ).

The doctrine, known as demand for adequate assurance of fulure performance, is at the heart of a Federal lawsuit that stems
from & 1989 contract bebween Norcon Power Partners, LP., an independent power producer, and Mingara Mohowk Power
Corporation, a public wtility provider, Miagara Mohawk underiook to purchase electricity generated at Morcon's Pennsylvania
facility. The contract was for 23 years, but the differences emerged during the early vears of the amangement.

The case amrives on this Court's dockel by certification of the substantive law question from the United States Court of
Appeals for the Second Circuit. Our Court is presented with an open issue that should be settbed within the framework of
Mew York's common-law development. We scozpted the responsibility to address this question involving Mew York coniract
Livw

“Dioes & party have the right to demand adeguate assurance of future performanmce when reasonable grounds arise 1o believe
that the ather party will commit a breach by non-performance of a contract governed by Mew York law, where the ather party
i solvent and the contract i3 not governed by the ULC.CY (NMarcor Power Parimers v Magara Maolowd Power Carp., 110
Fid 6.9

As framed by the particular dispute, we answer the law guestion in the affirmative with an appreciation of this Court's
traditional common-law developmental method, and as proportioned to the precedential sweep of our rulings.



L.
The Second Circuit Court of Appeals describes the three pricing periods, structure and details as follows:*461

“Ins the first period, Miagara Mohawk pays Norcon six cents per kilowatl-hour for electricity. In the second and third periods,
the price paid by Niagara Mobawk is based on its "aveided cost’ The avoided cost reflects the cost that Niagara Mohawk
would incur 1o generate electricity itself or purchase it from other sources. In the second period, if the avoided cost falls
below a certain floor price (calculated according to a formula). Miagara Mohawk is obligated to pay the floor price, By the
same token, if the avoided cost rises above o certain amount (calculated according to o formula), Miagara Mohawk's
pavments are capped by a ceiling price. An ‘adjustment account’ tracks the difference between payments actually made by
Miagara Mohawk in the sccond peried and what those payments would have been if based solely on Niagar Mohawk's
avoided cost.

“In the third period, the price paid by Miagara Mohawk is based on its avoided cost without any ceiling or floor price.
Pavmenis made by Miagara Mohawk in the third period are adjusted to account for any balance existing in the adjustment
account that operated in the second period. If the adjustment account centains a balance in favor of MNiagars Mohawk--that is,
the payments actually made by Nizgara Mohawk in the second period exceeded what those payments would have been if
bhased solely on Ningara Mohawk's avoided cost--then the rate paid by Niagars Mohawk will be reduced 1o reflect the credit,
If the adjustment account conlaing a balance in favor of Norcon, Niagara Mohawk must make increased payments o Norcon,
If o balance exists in the adjustment account st the end of the third period, the party owing the balance must pay the balance
in full within thirty days of the termination of the third period” {(Norcon Power Partners v Niagara Mokawk Poveer Corgr,
110 Fid &, 7, supea). '

In February 1994, Niagara Mohawk presented Norcon with a letter stating its beliel, based on revised avoided cost estimates,
that substantial credits in Miagara Mohawk's favor would accrue in the adjestment account during the second pricing period.
“| A nalysis shows that the Cumulative Avoided *462 Cost Account ... will reach over 5610 million by the end of the second
period.” Anticipating that Norcon would not be able to satisfy the daily escalating credits in the third period, Niagarn
Mohawk demanded that “Norcon provide adequate assurance to Niagara Mohawk that Norcon will duly perform all of its
future repayment obligations.”

Morcon promptly sued Mingara Mohawk in the United States District Court, Southern District of New York. It sought a
declaration that Miagara Mohawk had no contractual right under New York State law to demand adequate assurance, beyond
security provisions negetiated and expressed in the agreement, Morcon also sought a penmancnt injunction o stop Mizgara
Mohawk from anticipatorily terminating the contract based on the reasons described in the demand lener. Niagara Mohawk
counterclaimed. It sought a counter declaration that it properly invoked a right 10 demand adequate assurance of Norcon's
future payment performance of the contract.

The District Court granted Norcon's motion for summary judgment. It reasoned that New York comimen law recognizes the
cxceptional doctrine of demand for adequate assurance only when o promisor becomes insolvent, and also when the statutory
sale of poods provision under UCC 2-609, is involved. Thus, the District Court ruled in Norcon's favor because neither
exception applied, in fact or by analogy o the particular dispute (decided sub wom. Encogen Fowr Partrers v Niagara
Mohawid® Power Corp., @14 F Supp 37).

The Second Cireuit Court of Appeals preliminarily sgrees (110 F3d &, supeg) with the Districe Court that, except i the case
of insolvency, ne common-law or statutory right 1o demand adequate assurance exists under New York law which would
affect non-UCC contracts, like the instant one. Becouse of the uncerlainty concerning this substantive law question the
Second Cireuil certified the question to our Court as an aid w its correct application of New York law, and with an eye
toward settlement of the important precedential impact on existing and futwre non-UCC commercial law matters and
dispuies.



I,

Our analysis should reference a brief review of the evolution of the doctrine of demands for adequate assurance. 15 rools
spring from the doctrine of anticipatory repudiation (see, Garvin, Adequate Assurance of Performance: OF Risk. Duress, and
Coypnitiowr, 59 U Colo L Rev 71, 77 [[998]). Under that familiar precept, when a party repudintes contrzciual duties *463
“prior to the time designated for performance and before™ all of the consideration has been fulfilled, the “repudiation cntitles
the nonrepudiating party to claim damages for total beeach” (Long fs. & & Co. v Northville Indus. Corp., 41 NY2d 455, 463,
see, [ Famswoarth, Contracts § 8,20 Restatement [Second] of Contracts § 253; UCC 2-6100. A repudiation can be either “a
statement by the obligor 1o the obliges indicating that the obligor will commit a breach that would of itself give the obligee a
claim for damages for tal breach™ or “a voluntary affirmative act which renders the obliger unable or apparently unable to
perform without such a breach™ (Restatement [Second] of Contracts § 250; see, 11 Famsworth, Contracts § 8.21; UCC 2-6140,
Comment ).

That switch in performance expectation and burden is readily available, applied and justified when a breaching party's words
or deeds are unequivocal, Such a discernible line in the sand clears the way for the nonbreaching party to broach some
responsive action. When, however, the apparently breaching party's actions are equivocal or less certain, then the
nonbreaching party who senses an approaching sterm cloud, affecting the contractueal performance, is presented with a
dilemma, and must weigh hard choices and serious consequences. One commentator has described the forecast options in this
way!

*1f the promisee regards the apparent repudiation as an anticipatory repudiation, terminates his or her own performance and
sues for breach, the promisee is placed in jeopardy of being found 10 have breached if the court determines thal the apparent
repudintion wiss not sufficiently clear and unequivocal to ¢onstitute an anticipatory repudiation justifyimg nonperformance. 1f,
on the other hand, the promisee continues to perform after perceiving an apparent repudiation, and it is subsegquently
determined that an anticipstory repudiation took place, the promisee may be denied recovery for post-repudiation
expenditures because of his or her failure to avoid those expenses as part of a reasonable effort to mitigate damages after the
repudiation” (Crespi, The Adeguate Assurances Doctrine after UCC § 2-600: A Test af the Efficiency of the Common Law,
38 Vill L Rev 179, 183 [1993]; see. Robertson, The Right o Demand Adeguate Assiwrance of Due Performance: Uniform
Commercial *464 Code Section 2-609 and Restatement [Second] of Comracts Sectlon 257, 38 Drake L Rev 305, 310 [1988-
1989 ]; Dowling, 4 Right to Adequate Assurance of Performance in Al Transactions: UC.C. § 2-6089 Seyond Sales of Gooeds,
48 5 Cal L Fey 1358, 1358-1260, 1386- 1387 [1975]; Il Farnsworth, Contracts § 8.23a),

111,
The Uniform Commercial Code settled om @ mechanism for relieving some of this uncertainty. It allows a party to a contract
for the sale of goods to demand assurance of future performance from the other party when reasonable grounds for insecurity
exist {zee, UCC 2-60%; (1 Famsworth, Contracts § 8.23). When adequate assurance is not forthcoming, repudiation is deemed
confirmed, and the nonbreaching party is allowed o 1ake reasonable actions as though a repudiation had occurred Coee, 4
Anderson, Uniform Commercial Code § Z-609:3 [3d ed 1997 rev]).

UCC 2-604 provides, in relevant part:

“{1} A contract for sale imposes an obligation on cach party that the other's expectation of receiving due performance will ngd
be impaired, When reasonable grounds for insecurity arise with respect o the performance of either party the other may in
writing demand adequate assurance of due performance and until ke receives such assurance may if commercially reasonable
suspend any performance for which he has not alrcady received the apreed retum. .,

“[4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty diys such assurance
of due perfonmance as is odequate under the clrcumstances of the particular case is a repudiation of the contract.”



In theary, this UCC relief valve recognizes that “the essential purpose of a contract between commercinl [parties] is actual
performance ... and that a continuing sense of reliance and security that the promised performance will be forthcoming when
due, is an important feature of the bargain” (UCC 2-60%, Comment 1), In application, section 2-609 successfully implements
the laudatory objectives of quieting the doubl @ party fearing repudiation may have, mitigating the dilemma flowing =465
from that doubs, and offering the nonbreaching party the opportunity to interpose timely action © deal with the unusual
development (see. 11 Famswaorth, Contracts § 8.23a; 4 Anderson, Uniform Commercial Code § 2-609:36 [3d ed 1997 rev],
Robertsen, op. e, at 333; Dowling, op. cit, a0 1359, 1364-1365; Campbell, The Right fo Assurance of Ferformance under
LOC § 2-60% and Restatement [Second] of Comtracts § 251 Toward a Uniform Bule of Contract Law, 30 Fordham L Rev
1292, 12961297 [1982]; b s2e, 1 White and Summers, Uniform Commercial Code § 6-2 [4th ed 1993]0.

Indeed, UCC 2-60% has been considered so effective in bridging the doctrinal, exceptional and operational gap related to the
doctrine of anticipatory breach that some States have imported the complementary regimen of demand for adequate assurange
tor commaon-law categories of contract law, using UCC 2-609 as the synapse (see, e, Lo Re v Tel-dir Communicatioes, 200
I Super 59, 490 A2d 344 [finding support in UCC 2-609 and Restatement (Second) of Contracts § 251 for applying
doctring of adequate assurance [0 contract to purchase radio station]; Conference Cir, v TRC=The Research Corp. of New
England, 189 Conn 212, 453 A2d 857 [analogizing to UCC 2-609, as supported by Restatement (Second) of Contracts § 251,
m context of constructive eviction]).

Commentators have helped nudge this development along. They have noted that the problems redressed by UCC 2-609 are
not unigque te contracts for sale of goods, regulated under a purely statutory regime. Thus, they have cogently identified the
need for the doctrine to be available in exceptional and gualifying commaon-law contractual settings and disputes because of
similar practical, theoretical and salutary objectives (eg., predictability, definiteness, and stability in commercial dealings
and expectations) (see, ¢ g, Campbell, ap cit, at 12991304; see gemeraily, White, Eighr Cases and Section 257, 67 Cornell
I Bev B41 [1982]; Dowling, ap. i),

The American Law [nstitute through its Restatement {Second) of Contracts has alse recognized and collected the authorities
supporting this modermn development. Its process and work settled upon this black letter language:

“{1) Where reasonable grounds arise to belicve that the obligor will commit & breach by non-performance that would of ntsell
give the obligee a claim for damages for total breach under § 243, the obligee may demand adequate assurance of due *466
performance and may, if rensonable, suspend any performance for which he has not already received the agreed exchange
until he receives such assurance,

“[2) The obligee may treat as a repudiation the obligor's failure to provide within a reasonable time such assurance of due
performance as is adequate in the circumatances of the particular case” (Restatement [Second] of Contracts § 251).

Modeled on UCC 2-60%, Restatement § 251 macks “the principle that the parties to a contract look to actual performance ‘and
that a continuing sense of reliance and security that the promised performance will be forthcoming when due, is an important
feature of the bargain’ ™ (Restatement [Second] of Contracts § 251, comment &, quoting UCC 2-608, Comment 1). The duty
of good faith and fair dealing in the performance of the contract is alse reflested in section 251 (see, Restatement [Second] of
Comiracis § 251, comment 2.

Some States have adopted Restatement § 251 as their common law of contracts, in varying degrees and classifications (e,
g, Carfield & Sons v Cowling, 616 P2d 1008 [Colo] [construction contract]; Spitzer Co. v Barron, 581 P2d 213 [Alaska]
[construction contract], Drinkwater v Patten Realty Corp, 563 A2d 772 [Me] [sale of real estate]; Jonnet Dev, Corp. v
Digrrich ndws., 316 P Super 533, 463 AZd 1026 [real estate lease]; but see, Mollohan v Black Rock Contr, 160 W Va 448,
735 SE2d 813 [declining 1o adopt section 251, except to the extent that failure to give adequate assurance on demand may be
some evidence of repudiation]).



v,

Mew York, up 10 now, has refrained from expanding the right 1o demand adequate assurance of performance bevond the
Limiform Commercial Code (see, Sterling Power Pavtners v Niagara Mokl Power Corp., 239 AD2d 191, appeal dismizved
92 WY2d 877; Schenmectady Steel Co. v Trimpoli Gen, Constr. Co., 43 AD2d 234, affd on other grounds 34 NY2d 939). The
only other recognized exception is the insolvency setting {see, Hamma v Floresce fron Co., 222 WY 290; Pardee v Kanady,
100 MY 121; Updike v Oakiand Motor Car Co, 229 App Div 632), Hence, the need for this certified question emerged so
this Court could provide guidance towards a correct resolution of the Federal lawsuit by senling New York law with a
modem pronouncement governing this kind of contract and dispute, *467

Miagara Mohawk, before our Court through the certified guestion from the Federal court, usges a comprehensive sdaptation
of the exceptional demand tool. This wholesale approach has also been sdvocated by the commentators (see gererally,
Dowling, ap. eir.; Campbell, op. cit), Indeed, it is even reflected in the breadth of the wording of the cerified question.

This Court's jurisprudence, however, usually evolves by deciding cases and settling the law more modestly {Roomer v Tvson,
01 NYZd 685, 694, citing Cardozo, Maotwre of the Judicial Process, in Selected Writings of Benjamin Nathan Cardozo, af
115, 134 [Margaret E. Hall ed 1947] [observing that Judges proceed imterstitially]). The twin purposes and functions of this
Court's work require significant professional discipline and judicious circumspection.

We conclude, therefore, that it 15 unnecessary, while fulfilling the important and wseful certification role, to promulgate so
sweeping a change and proposition in contract law, as has been sought, in one dramatic promulgation. That approach might
clash with our customary incremental commin-law developmental process, rooted in particular fact patterns and keener
wisdom acquired through observations of empirical application of & proportioned, less than absolute, nule i future cases.

It is well to note the axiom that deciding a specific case, even with the precedential comet's tail its rationals illuminates, is
very different from enacting a statute of general and universal application (see, Breitel, The Laowmakers, 2 Benjamin N,
Cardozoe Memaogial Lectures 761, TRE [1965] [*(Procedurally, eours are limited to viewing the problam as presented in a
litigated case within the four comers of its record. A multiplication of cases will broaden the view because of the
multiplication of records, but the limitation still persists because the records are confined by the mles of procedure, legal
relevance, amd evidence.™]).

Experience and patience thus offer a more secure and realistic path to a bener and fairer rule, in theory and in practical
application, Therefore, this Court chooses 1o take the traditionally subtler appeoach, consistent with the proven benefits of the
maturation process of the common law, including in the very area of anticipatory repudianion which spawns this relatively
newer demand for assurance corollary (see, Garvin, op. oir, at 77-80; Robertson, op. cit, at 307-310; Dowling, ap. eir, at
1359-1362; see alvo, Breitel, o, cir, ot TE1=-TR2 [1965] *468 [“The commonplace, for which the Holmeses and the Cardozos
hied tor blaze a trail in the judicial realm, assumes the rightness of courts in making imterstitial law, filling gaps in the statutory
and decisional rules, and at o snail-like pace giving some forward movernent to the developing law. Any law creation more
drastic than this is often said and thought to be an invalid encroachment on the legislative branch.”]}.

Thiz Court is now persuaded that the policies underlying the UCC 2-609 counterpart should apply with similar cogency for
the resolution of this kind of controversy. A useful analogy can be drawn between the contract a1 issue and a contract for the
zale of goods. 11 the contract here was in all respects the same, excepd that it was [or the sale of il or some other tingible
commaodity instead of the sale of electricity, the parties would unguestionably be governed by the demand for adeguate
pssurance of performance factors in UCC 2-609. We are ¢onvinced to take this prudent step because it puis commercial
parties in these kinds of disputes at relatively arm's length equilibrium in terms of reliability and uniformity of governing
legal rubrics, The availability of the doctrine may oven provide an ingentive and tool for partics 10 resolve their own
differences, perhaps without the necessity of judicial intervention, Open, sericus renegotiotion of dramatic developments and
changes in unusual contraciual expectations and qualifving circumstances would occur becanse of and with an eye 1o the
doctrine's application.



The various authorities, factors and concerns, in sum, prompt the prudence and awareness of the usefulness of recognizing
the extension of the doctrine of demand for adequate assurance, as @ common-law analogue, It should apply 10 the type of
lemg=term commercial contract between corporate entities entered into by Morcon and Miagara Mohawk here, which is
complex and not reasonably susceptible of all security features being anticipated, bargained for and incorporated in the
original contract, Morcon's performance, in terms of reimbursing Niagara Mohawk for credits, is still vears away. In the
mentime, potential quantifiable damages are sccumulating and Miagara Mohawk must weigh the hard choices and serious
consequences that the doctrine of demand for adequate assurance is designed to mitigate. This Court needs 1o go no further in
ita promulgation of the legal standard as this suffices wo declare a dispositive and proportioned answer to the certified
fuestion.

Accordingly, the certified question should be answered in the alfirmative, *469

Chief Judge Kaye and Judges Smith, Levine, Ciparick and Wesley concur,

Following certification of o question by the United States Court of Appeals for the Second Circuit and acceptance of the
question by this Court pursuant to section 500,17 of the Rules of the Court of Appeals (22 NYCRR 500.17), and after hearing
argument by counsel for the parties and consideration of the briefs and the record submitted, centified question answered in
the affimetive. *470
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In the Matter of World Trade Center Bombing Litigation. Steering Committee {Representing Plaintiffs),
Respondent,
V.
Port Authority of New York and New Jersey, Appellant.

Court of Appeals of New York
2

Arpned January 5, 19040;

Decided February 16, 1994

CITE TITLE AS: Matter of World Trade Ctr. Bombing Litig.

SUMMARY

Appeal, by permission of the Appellate Division of the Supreme Court in the First Judicial Department, from an order of that
court, entered March 5, 1998, which modified, on the law, and, as modified, affirmed (1) an order of the Supreme Court
(Stanley Sklar, 1), entered May 13, 1997 in New York County, requiring defendant Port Authority of New York and Mew
Jersey to produce certain documents and portions of documents and protecting other documents and portions thereof from
dischosure, and (2) two orders of the Supreme Court (Nicholas Doyle, Spec. Ref.), entered in New York County, clarifying
the order of the Supreme Court entered May 13, 1997, The modification consisted of vacating the orders of protection and
remanding the matter to afford the IAS Court an opportunity to fashion an order requiring that any materials disclosed be
kept confidential. The following question was certified by the Appellate Division: “Was the order of this Court, which
moditied the order[s] of the Supreme Courl, properly made™

Matter of World Trade Ctr, Bombing Litig., 248 AD2d 137, reversed %2

OPINION OF THE COURT

Bellacosa, J,

The civil lawsuits assembled within this consolidated discovery dispute stem from negligence claims of individuals and
businesses that allege various injuries and damages as a result of the World Trade Center (WTC) bombing in 1993, At issue

are plaintiffs’ pretrial efforts to obtain WTC bailding security plans and documents from the Port Authority (PA). Defendant
FA opposes this document turnover on grounds of public safety, It asserts New York's public interest privilege exception 1o
this Bate’s liberal discovery rules and tradition,

The WTC, at the foot of Manhattan Island, i5 comprised of ing aidd commercial complex locaied on a
|G-acre site that mchedes New York City's largest public plaza, As is widely known, a bomb exploded in the B-2 level of the
public parking garage located beneath the Concourse of the WTC on February 26, 1993, The explosion killed six peaple,
injured many others, and disrupted numerous businesses and lives, Four terrosists were convicted in Federal court of
engaging in a conspiracy that led to the placement and detonation of the bomb. Plaintiffs contend that the PA, which still
owns the WTC, negligently failed to implerment security measures that would have either kept the bomb out of the garage or
mitigated the ensuing injuries, damages and destruction.

We hold that the PA is not required, as a matter of law, w0 disclose the WTC security-related materials at issue. Rather, an in

camera assessment of the disputed documents is necessary to weigh whether the particular, requested data are shielded by a
public interest privilege ngainst disclosure of confidential governmental communications. *$



I. The Pariies

Al Defendani- thority and Iis O [ ing Report
I 1921, the PA was created by bi-State legislation designed 1o promote cooperation between New York and Mew Jersey in
developing the terminal, transporiation and other facilities of commerce in, about and through the Port of New York for the
economic benefit of the Mation, as well as of Mew York and MWew Jersey (see, McKinney's Uicons Laws of NY §§
6401-6423; L 1921, ch 154, § 1). Currently, the PA owns, operates or oversees several major facilities, including airpors,
interstate bridges and unnels, as well as the WTC.

The WTC was itself created through legislation intended 10 encourage New York and New Jeraey 10 “preserve and protect the
position of the port of Mew York as the nation’s leading gateway for world commerce” (see, McKinney's Uncons Laws of
NY § 6601 [5); L 1962, ch 209, § 1). The WTC includes all buildings, structures, improvements and areas constituting a
facility of commerce notwithstanding that portions of them “may not be devoted 1o purposes of the port development project
other than the production of incidental revenue available for the expenses of all or part of the port development project” (see,
McKinney's Uncons Laws of NY § 6602). The defining concept encompasses the *unified plan to aid in the preservation of]
] the economic well-being of the northern Mew Jersey-New York metropolitan area and ix found and defermined fo be in the
public imeres’” (McKinney's Uncons Laws of NY § 6601 [9] [emphasis added]). Indeed, the WTC ks “in all respects for the
benefit of the people of the states of Mew Yark and New Jersey™, and, in so effectuating the project and carrying out the
relevant provisions of the law, the PA “shall be regarded as perferming an essential govermmental funciion” {(McKinney's
Uncons Laws of NY § 6610 [emphasis added]).

In 1984, terrorist activities occurring in other areas of the world spurred the PA to create the Office for Special Planning
{OSF) 1 address exposure to terrorist gcts in all PA-owned facilities, OSP's mission was to conduet an extensive review to
address vulnerabilities, identify alternatives and solutions, present recommendations to epch facility’s management, and
obtain a response from each facility to coordinate with the PA's Director of Public Safety. OSP's work generated & document
in 1985, entitled “Counter-Terrovism Perspectives: The World *6 Trade Center” (OSP Report). The OSP Report was
submitted 1o the Executive Director of the PA, the Director of Public Safety of the PA, the Superintendent of the PA Police,
and the Director of the World Trade Depariment.

After the 1993 bombing, portions of the OSP Report were discussed at public hearings conducted by the New York State
Senate Commitiee on Investigations, Taxation and Government Operations, These hearings resulted in a Senate Committes
Report, dated August 3, 1993, which found, among other things: “The 1985 OSP repont listed a series of possible methods of
attacking the World Trade Center. The specifics of the February 26, 1993 bombing at the World Trade Center garage were
almost identical to those envisioned in the report.” The Senate hearings and report also revealed that numerous governmental
securily agencies had concurred with the findings of the O5P Report and that the PA had engaged private consulting firms to
review the report, These firms also issued summary reports that concurred with the OSP's findings and recommendations.

B. Flaintlifs" Steeri mmi
Plaintiffs are represented by a Steering Committes, which was created by a judicial consolidation order dated July 29, 1954,

It joins more than 175 cases for trinl, discovery and motions, However, at a point prier to the creation of the Steering
Committes and the joinder of the variows chses, discovery issues arose in two of the discrete actions.

In August 1993, Phoenix Assurance Company of New York sought subrogation against the PA to recover money it paid to
one of its policyhobders for property damage claims (Phoenix Asswr. Co. v Port Auth, Sup O, NY County, No. 120788/93).
In December 1993, Phoenix demanded production of the 03P Report, reports prepared by the PA's security consultants, and
related data. The PA tumed over some material, but objected to disclosure of 68 documents. (Plaintiffs refer to 62 disputed
documents, though the PA considers certain pages of multiple-page documents as constituting separate documents, yielding a
count of 68 documents.) The PA sought to shield the OSP Report and documents related to it, including documents
categorized & “security audit{s]” that identify possible vulnerabilities of security systems at the WTC. Phoenix then moved



te compel production of the withheld documents.

In April 1994, plaintiffs in another case (Dean Witter Revnolds v Pors Auth, Sup O, NY County, No. 106016/94) ako *7
moved to compel nonparty sccurity consultants o comply with subpoenas duces tecum, by producing particular documents
within the pending discovery motion in the Phoenix case. The documents encompassed within these two motions are the core
focus of this appeal by the PA from an Appellate Division order that essentially directed a complete umaver to plaintiffs,
This disclosure was qualified enly by a confidentiality agreement that was 1o be negotiated on the remittal at the nisi prius
court level, .

1. Erocedural History
After the Steering Commillee was created, all parties agreed to deem the two pending discovery applications as a
consolidated motion by all parties against the PA, In 1995, Supreme Court formalized this consolidation and ordered delivery
of the disputed documents to the court. Pursuant to stipulation, &n initial in camera inspection was referred 1o a Spesial
Master, who issued a report on December 12, 1996, The Master detailed findings in conjunction with the PA's assertions of
the public interest privilege regarding specified documents and data,

Supreme Courl then conducted its own in camera review of materials that the Special Master had not reviewed. n 1997,
Supreme Court adopted, with some revisions, the Special Master's Report. All further discovery issues were referred to a
Special Referee who issued two clarifying orders. The orders essentially withheld from disclosure certain documents or parts
based on the public interest privilege, withheld material that was deemed irrelevant to security matters beneath the Concourse
level of the World Trade Center, and withheld one document subject 1o the attorney-client privilege.

The contending parties appealed to the Appellate Division. The PA primarily sought to have all documents withheld pursuant
to the public interest privilege rooted in the policy incentive for complete candor surrounding confidential govemment
consultation dealing with security analysis. The PA also sought at least 1o extend Supreme Court’s public interest privilege
application and relevancy determinations o more documents. Plaintiffs cross-appealed and challenged Supreme Court's
application of the public interest privilege at all, and its particularized relevancy determinations.

The Appellate Division ruled in favor of plaintiffs, It held that the PA’s function, in its role as owner of the WTC, is
indistinguishable from that of any other private landlord. It thus rejected the public interest privilege for this case, a5 a *B
matter of laow. It also determined that the documents objected to on relevancy grounds should be disclosed. Its modification
order then remited the matter to the LAS Court for the fashioning of a confidentiality agreement with regard 1o disclosure of
the disputed documents to the Steering Committee lawyers.

The Appellate Division granted leave o the PA to appeal to this Court. We answer thar court's certified guestion in the
negative, and conclude that the public interest privilege is not precluded as a matter of law,

1. Analysis
A public interest privilege inheres In certain official confidential information in the care and custody of governmental

entities. This privilege permits appropriate parties to protect information from ordinary dischosure, as an exception o liberal
discovery rubrics (see, Cirale v 80 Pine St Corp, 35 NY2d 113 [1974]). Specifically, the privileze envelops * ‘confidential
comimunications between public officers, and to public officers, in the performance of their duties, where the public interest
requires that such confidential communications or the sources should not be divulged” ™ (id, at 117 [citations omitted]). The
justification for the privilege is that the public interest might otherwise be harmed if extremely sensitive material were to lose
this special shield of confidentiality (see, id, at 117,

Contrary o the sweeping assertions of the respective parties, the privilege is neither absolute as the PA wishes, nor is it so
eusily evaded as plaintiffs’ categorical incantations would effect. The PA s not “just another landlord.” Whether the privilege
artaches in a particular setting is a fact-specific determination for a fact-discretion weighing court, operating in camera, if
necessary. The public interest, and what adds up to sufficient potential harm to it, are necessarily and inherently flexible
concepls (ree, fd, ot 118-119). Entitlernent to the privilege requires, therefore, thar an apency claiming some special
governmental-public interest “cone of silence” demonstrate the specific public interest that would be jeopardized by an



otherwise customnary exchange of information (see, jd, at 119). After all, the public inierest correspondingly encompasses
societal interests in redressing private wrongs, like those alleged by plaintiffs, and allows for the fair adjudication of private
litigation {see, fd. a1 118). These competing objectives bespeak the weighing and proportionality of redress and access 1o
public, though confidential, information, However, *“[o]nce it *9 is shown that disclosure would be more harmful 1o the
interests of the povernment than [nondisclosure would be to] the interests of the party seeking the information, the overall
pulblic interest on balance would then be better served by nondisclosure™ (id, at 118).

Motably, & mere showing by a private litigant in a civil case that information sought would be helpful to secure “usefil
testimany” is not enough to override a demonstrated or manifest potential harm to the public good (see, i, at 118). Rather, a
court must calibrate the need of a litigant for information with the government's duty to iry 10 prevent similar ocourrences
and to maintain the public peace and welfare (see, idf, a1 115

Since Cirale, this balancing of interests has been described in various ways and can include the weighing of “ ‘the
encouragement of candor in the development of policy against the degree to which the public interest may be served by
disclosing information which elucidates the governmental action taken” ™ (zee, Martin A. v Grogs, 194 AD2d 195, 202-203,
quoting (e Beekman Mlace v City of New York, 169 AD2d 492, 493, see alvo, MeDvermoni v Lippman, Sup Ct, MY County,
NYLJ, Jan. 4, 1994, at 35, col 3 [applying a statutory Freedom of Information Law exemption to security analyses regarding
upstate Mew York trial courthouses because there was “a possibility that the release of the security surveys conducted by the
respondants ... would endanger the lives o safety of the people working in and/or visiting the (buildings)“]). The calibration
can alao take into aceount the extent to which pertinent information is available to plaintilfs from sther public sources, and
the extent to which any overarching goals shared by the parties may be accomplished by nondisclosure (see, Mariin 4. v
Girods, sigpra; e Beokoran Place v City of New York, supra).

Due to the fact-specific nature of this inquiry and the required balancing, we conclude that the Appellate Division's
matter-of-law rejection of the public interest priviiege in the face of the legitimate concerns of the PA is tod sweeping. Under
the circumstances of this case, further judicial in camera review of the sought-after documents, not unlike the perspicacious
ganging conducted at the Supreme Court level with the expert aid of the Special Master, is necessary 1o determine the extent
to which the public interest privilege may protect the concerns that the PA bears under its bi-State enabling legislation and
statutory responsibilities. * 10

The public interest privilege adheres to the disputed documents here on a presumptive basis since the PA “is and of necessity
lias 1o be a State agency™ {Whalen v Wagner, 4 NY2d 575, 584; ser also, Trippe v Povt of N ¥. Auth, 14 NY2d 119, 123;
MeKinney's Uncons Laws of WY § 6610}, Further, some of the disputed documents overtly bear significations that they are
confidential communications, “restricted™ and “contain[ing] sensitive mformation™ that should be released only on a “need 1o
know" basis. Most of the documents also indicate that they were prepared by the OSP, were circulated among OSP
employees, or were prepared by private consultants and directed to the OSP for its evaluation of the WTC complex, The
consultants’ documents bear sech titles as “Vulnerability Study ... For the World Trade Center Complex™ and “Physical
Security Review of the World Trade Center.” On their face and by their evident nature, the disputed documents measure up
o the minimum qualifications of Cirgle for the privilegs to be recognized and to become potentially available. The
categorical exclusion of the privilege by the Appellate Division, thus, misses the mark and is erroneous.

On remittal, the range of inquiry includes whether the PA can show that the public interest might be harmed if the
sought-after materials were 1o lose their confidentiality shield, such that, on balance, disclasure might produce results more
harmful 1o the public good than beneficial to the private litigating parties seeking it here. As cogently documented and
tracked by the Special Master, the PA offered three reasons for how the public interest might be harmed by disclosure here:
(1) the documents, or some of their parts, contain confidential information concerning safety or security systems, methods,
devices, practices of vulnersbilities, the disclosure of which would endanger lives and property and adversely affect security
at the WTC; (2) the disclosure would inhibit candor among persons engaged in efforts undertaken by government agencies to
promote public safety; and (3) the disclosure would reveal confidential information regarding criminal activity ofMained from
law enforcement agencies under a pledge of confidentiality. These arguments are vital and, arguably, unassailable in view of
the stark specter of worldwide terrorism and domestic efforts to deal with these growing threats o highly visible public
targets of terrorist opportunism (see, Note, Landowner Liability for Terrorist Acts, 47 Case W Res L Rev 155 [1996]).

Plaintiffs counter that a just adjedication, as they see it, of their negligence claims could also contribute to public safety *11
more directly than any potentinl harm flowing from disclosure, They assent that, if the PA was negligent or reckless, money
judgments might serve as & meaninglul deterrent against futare negligence on the part of the PA and other similarly situated
landlords. Further. successful resolution of their claims could also serve as an incentive for all landlords to implement
security measures reasonably necessary to deter termoriats or similar tragedies in the future.



Plaintiffs” heavily emphasized objection to the interposition of the public interest privilege is that the PA, in s role as the
landlord managing and operating the WTC, is gathering and analyzing security-related information just s a typical private
landlord seeks to protect the security of its fenants and property. Plaintiffs here assert that because private landlords must
engage m this function without the benefit of a specml immunity against ordinary discovery overtures and entitlemenits, the
FA should not be alrle to wrap itself and its WTC operations within the public interest cloak,

However, the mere fact that private landlords also operate and manage other large buildings in Manhattan or elsewhere does
ot dissolve the essence of this privilege, which may be available to the PA"s security-related documents. The public interest
privilege was nod crafted to apply to private landlords (gee, &g, at 192), and we need not address the issue of whether the
privilege should be absolutely precluded under similar cicumstances where private landlords are involved. This case does
not represent some slippery slope or opportunity to expand the doctrine. It is enough to decide only that the privilege may
apply 1o the PA, or, at least, is not precloded as a matter of law, Thus, the questions generated for remittal and the augmented
intermediate appellate court review include how far and o which documents the privilege should apply in the context and
with the benefit of the explicit fimdings of the Special Master, as sdopted by Supreme Court.

In this regard, we note that the Appellate Division decisiom was pegged to a distinction between the PA's “general”
functioning as a governmental agency, and its functioning, in connection with this matier, in a nongovernmental capacity
(ree, 248 AD2d 137, 137-138), Howewer, the Appellate Division did not sufficiently appreciate or attend to the nuance and
subtlety of the continuum of governmental and proprietary functions that may overlap (see. Miller v Stare of New Fork, 62
NY2d 3G, 512).%12

The Appellate Division may also have conflated the test for whether the public interest privilege attaches with the standard
for determining whether the PA could be immunized from liability & a State agency (compare, Cirale v 82 Pine 8L Corp.,
supra, with Clinger v New Fork Clitr T Ak, 85 WNY2d 957, and Mitfer v State of New York, 62 NY2d 5068, supra; see alia,
Clark-Firzpatrick, Ing, v Long fs. BE Co, TO WY 2d 382) Motably, nothing requires o defendant to establish immunity from
linbility as o prerequisite to qualifying for an otherwise available privilege at the pretrial discovery stage, The key to deciding
thiz precise saue iz the fact-specific balancing assessment promulgated in Cirale, which the Appellate Division failed to
perform with its matter-of-law elimination of the privilege (compare, Brady v Oifrway Newsprapars, 63 MY 2d 103 1),

We note that the PA also argues that certain documents, or at least some parts, should be withheld based on irrelevancy
grounds, “OF course, if the information sought is in fact privileged, it 15 not subject to disclosure no matter how strong the
showing of need or relevancy™ (Cirale v &0 Pine 5. Corp., supea, ot 117). Because the scope of the public interest privilege
musi be determined before relevancy issues are even considered, this Court need not and should not now render a
matter-of-law relevancy mnuling.

Additionally, plaintiffs urge that the requirement of a confidentiality agreement should mitigate the PA's concerns and
essentially eliminate the PA's need to press the public mterest privilege. However, if a privilege applizs, the documents
simply need net be produced. A confidentiality agreement is not a legally cognizable substitute for a legitimately asserted
public interest privilege.

In comclusion, both sides seem fo propose widely polarized positions. We reject both a per se privilege for security analyses
and amy absolute preclusion of its availability to the PA, To putl this case mio perspective, our resolution pointedly
rearticulates Cirale s governing legal principle, and directs its application with modern, intelligent and prudent guideposts
keved to weighing, to the extent possible, a fact-driven balancing of competing imterests that is not readily amenable to
matter-of-law dictates.

Accordingly, the order of the Appellate Division should be reversed, with costs, and the matter remitted fo the Appellate
Division for furher proceedings in accordance with this *13 opinion, and the certified question should be answered in the
negative,

Chief Judge Kaye and Judges Smith, Levine, Ciparick, Wesley and Rosenblait concur,

Order reversed, etc,*14
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SUMMARY

Appeal, by permission of the Appellate Division of the Supreme Court in the Second Judicial Depariment, from an order of
that court, entered June 28, 1999, which modified and, as modified, affinned so much of an order of the Supreme Court {Thomas
V. Polizei, 1; opn 171 Misc 2d 832), entered in (ueens County, as denied those branches of & metion by defendants which
were 1o dismiss the first through fifth causes of action and the seventh cause of sction, and as granted that branch of defendants’
motion which was o dismiss the eighth canse of action, The modification consisted of deleting the provision of the order
denying those branches of the defendants' motion which were to dismiss those causes of action which were to recover damages
for intentional infliction of emotional distress and substituting therefor a provision granting those branches of the defendants’
motion, and deleting the provision thereof granting that branch of the defendants’ motion which was to dismiss so much of the
eighth cause of action a8 asserted & couse of action o recover damages for negligent intliction of emational distress and
substituting therefor a provision demyimg that branch of the defendants’ motion. The following question was certified by the
Appellate Division: “Was the opinion and order of this court, dated June 28, 1999, properly made™”

Lawer v City of Mew York, 258 AD2d 92, reversed.

Bellacosa, 1.
{Also dissenting),

| agree with Judge Smith's lead dissenting opinion, and add this expression to augment my vole for affirmance of the Appellate
Division order.

This State's 1orl jurisprudence recognizes that “[d]anger invites rescue’ (Wagner v Internaiional Ry, Ce, 232 NY 176, 180}
That renowned case offers apt pari materia reasoning, and much more in the way of classic Cardozean guidance that is
transcendent (ig . at 180-182 [<The law docs not ignore these reactions of the mind in wracing conduct 1o its consequences™ and
i determining that the “quality” of a defendant’s acts relating to duty are appropriately questions of fact for a jury in
circumstances such as are presented there and here]).



When an official initiates a course of events that creates a particular danger, then affirmatively maintains the Sword of
Damocles over and directly onto the head of a particular individual, a comman-law duty to that endangered and hanmed person
ought to be recognized. This Court would do well to make the policy choice open to it in this case, by acknowledging this legal
duty, The effect here would merely allow an opportunity, as in Wageer, for a jury (o redress the Job-like ruination of plaintiff's
life.

The ruling | propose is especially warranted when the public servant, who precipitated the investigation of plaintiff as the
suspect in the wrongfully certified homicide of his three-year-old son, fails to remove or at least mitigate the risk and harm that
enveloped the life of that one knowable person, Time, cireumstance, and place make the Medical Examiner's matter-of-course
intervention a reasonable and feasible obligation. The care would, in balanced and contrallable theary, extend only 1o this
plaintiff. Indeed, the theoretical, foreseeable class would *116 be a relatively self-defined, small circle of potential suspects, in
any event (compare the widened duty perimeter in Wagner, supwa, and cases discussed fgfra). Moreover, a mathematical
process of elimination naturally reduces the operational reach of this rule, and would not result in some open-ended potential
drain on the public purse,

unilaterally possesses the exclusive knowledge and singular power to right the wrong. He should be legally accountable for
failing to act reasonably al the fime when complete innocence became medically known and certain to him. 1t should not be
overlooked that the public at large was never potentially @ suspect in the infant's death; as it turmed out and from the outset,
only plaintiff was a beleaguered suspect from the moment the mistaken notice of a “homicide™ by “Blunt injuries to the neck
and brain” was reported by the Medical Examiner to the District Attorney of Queens County. Death actually ocourred from a
natural cause--a Tuptured areurysm within the youngster's brain.

This duty theorem should be as much the legal canon, as it is the humanistic intuition and moral duty of anyone with such
official contrel over another human being--indeed, someone in & unigue and proximate position to “rescue” the very person he
spliced onte the investigatory slide. This corollary 1o standard tort duty propoesitions involving the general govesmmental
responsibility to the public evolves as an inevitably narrowed obligation, directed toward the unmistakably sole identifiable
object of the Medical Examinets series of actions and subsequemt inactions (see, Restatement [Second] of Torts § 321; see
afven, o, comment & illusiration 2.

The general and the particular duties would thus complement one another, most justifiably (Moch Co. v Ressselaer Warer Co.,
247 MY 160, 167-168). Mook teaches: “IF conduct has gone forward to such a stage that inaction would commenly result, not
negatively merely in withholding a benefit, but positively or aetively in working an infury, there exists @ refation ouf of wiich
arises a duty to go forward, ... The query always is whether the putative wrongdoer has advanced 1o such a point as to have
launched a force or instrument of harm, or has stopped where imaction is at most & refusal to become an nstrument for good”
(il [emphasiz added, citations omitted]). [mdeed, Mook also presciently wamns against facile classifications or demarcations
that confribute to colcificotions in *117 the articulation and application of legal principles to real cases {Moch Co. v Bensselper
Water Co., supra; see alvo, Cardozo, Nature of the Judicial Process, at 1923 [Yale Univ Press]), Legal principles should evolve
with suppleness and flexible analysis (see, Palka v Servicemaster Mgt Serve, Corp., 83 NY2d 370, 585 ["Common-law
experience teaches that duty is not something derived or discemed from an algebraic formula™]).

To immunize the kind of alleged misconduct described by the pleading of this case would reward govemment agents who hide
the truth and sweep wrongdoings under a rug of tort impunity. In such instances, truly responsible public employees have lintle
10 10 incentive o own up i wrongdeings, since their official information is usually their secret {especially so in this case), and
aggrieved parties will be barred from ever entering a courthouse, ne less reaching a trial airing of the iruth,

The danger to the public purse and public fort policy is not sufficient or proportionate enough o block any chance of
accouniability and redress here. The zone of the proposed duty, as paradigmed through this case for fiture guidance, would be



prudently limited by the exceptional quality and quantum of factors in this hard, and ves sympathetic, case. The sympathy
feature, | must emphasize, does not drive my analysis; nor should it, on the other hand, disqualify the plaintiff and his case
from common-law evolvement. The precedential template 1 propose i3 fully consistent with this Court's careful line drawing
on the threshold duty question (see, ¢g, Boveus v Saqperi, 61 NY2d 219; see afve eipecially, Crosland v New York City T,
Awik,, 68 MY 2d 163, 1700

The key language of Crosiand is particularly instructive, and not legally, realistically or semantically distinguishable, as the
majonily peoposes. We said i Crosland: “Watching semaone being beaten from a vantage point [subway token baoth] offering
hoth safety and the means to summon help without danger is within the marrow range of circumistances which could be Tound
to be actionable (¢ff Putnam v Brogdway & Seventh dve. B B Co,, 33 NY 108, 116; Scalire v City of New York, 3 NY2d 951)°
(Crosland v New York City T Auth, stipra, at 170), The allegations of plaintiff's complaint and the accompanying affidavits
on this CPLR 3211 {a} (7} smotion present enough 1o warrant further oppartunity to proceed in the case, The next stages might
uncover the direct and associated dealings of all the parties through EBTs, official files and medical records. Plaintifl is, after
all, entitled 1o every favorable inference at this first pleading stage. Therefore, the Medical Examiner *118 should not be
deemed, unrealistically or srmply, ignorant ef what he had officially unleashed against this particular platntiff—-the prime and
anly suspect in o homicide that never was, That is too easy an “out” for the Medical Examiner who cught to be i an even
higher duty pesition and relationship than the subway token booth clerk in Crosfana That lesser ranking employee was held
to a duty 1o an ordinary subway passenger--a victim with whom he otherwise never had anything to do.

After the follow-up autopsy proving that no crime was committed, the Medical Examiner did not so much as phone or E-mail
the District Atorey or the investigating detectives of the Mew York Police Depariment with a simple message, e.g.. 1 was
wrong when | reported this s a homicide. The child died of natural causes, Pleaze stop the investigation of this man.” Instead,
he did not even amend the death certificate for twe years until a newspaper blew the whistle on this tragedy. The duty of care
that this Cowrd recognized in Croslend places the duty that ought to be recognized in this case within the realm and
contemplation of that precedent, The compelling reason is that here the “safe abserver” personally and officially initiated the
criminal investigation of this plaintiff and had to keow that it was ongoing, Yet, he like the subway clerk did not “summaon
help™ from his lofty gost, nor did he even lift a finger o stop the ongeing damage to plamtiff, Yer, he was the mos proximate,
immediate and enly agent in a pozition 1o do sa.

The issue in this case, after all, does net hingz on a8 general duty o the public or merely a ministerial one that is imposed on the
Medical Examiner under the reporting statute (see, New York City Charter § 557 [g]), This case involves a heightened duty
phase, riggered at the subsequent and next level of particularized obligation.

I am, therefore, persuaded that the fact-pattern parameters and the pinpointed legal rule that would emerge from this case would
paralle] and build incrememally on the tempered configurations of cases like Crosfand and Wagwer (supra) (see also ond
campare, Kircher v City of Jamestown, T4 NY2d 251, 262 [dissenting opn, Bellacosa, 1), Merced v City of New Vark, TS NY2d
T8, 800 [concurrence, Bellacosa, 1.], witk Mastrolanni v Cownty of Saffodk, @1 WY 2d 198),

The principle and analysis that 1 endorse, along with Judge Smith, are what the law ought to proclaim as the standard
measurement of human and governmental conduet to foster *119 responsible and accountable discharges of specific obligations
i generally governed and yet directly affected citizens. That is one of the raditional purposes of tort law principles. Prudent
and fair evolvement of the common law supports this tort law policy choice. That is the process and role this Court has long
taken, generally toward the positive development of the law, and particularly as applied to cognizable supplicants for judicial
redress, like this plaintiff (ses, Cardozo, Mature of the Judicial Process, at 133-137 and 161-167 [Yale Univ Press]).

Ihe step hack from this epporunity--by operation of the majority reversal in this case of the sound Appelinte Division majority
ruling below--seals an undeniable miscarriage of justice. It was, 1o be sure, set in motion by the series of alleged blunders by
the Mew York City Medical Examiner in this case. Instead of “resening” Lauer with the newly discovered truth, the Medical



Examiner, under the microscope of the most benign reading of the allegations, remained grossly indifferent to stemming the
‘harm he had Tet loose,

Plaintiff has sought only a day in ¢ourt that is now foreclosed, thus immunizing the povernment’s alleged wrongdoing, against

a concededly innocent citizen,

Judges Levine, Ciparick, Wesley and Rosenblatt concur with Chiel Judge Kaye: Judges Bellacosa and Smith dissent and vote
1o affiem in separate opinions in which each concurs,
Order reversed, ete,* 120






~ 921 ~

People v. Maragh

(Ct. prohibited jurors from imparting personal experiences
and “evidence” in deliberations, outside strict trial evidence)

94 N'Y 2nd 569 — Majority Opinion, Unanimous [2000]



~— 1 New York

L Officinl Reporis

Court of Appeals of New York
449
Argued March 50, 2000,
Decided May o, 2000

CITE TITLE AS: People v Maragh

SUMMARY

Appeal, by permission of an Associate Judge of the Court of Appeals, from an order of the Appellate Dhivision of the Supreme
Court in the Second Judicial Department, entered July 12, 1999, which (1) reversed, on the law, an order of the Orange County
Court (Jeffrey G, Berry, L), granting a motion by defendant o set aside a jury verdict finding him guilty of crimimally negligent
homicide and direcring a new trial, (2} denied the motion, (3) reinstated the verdict, and (4 remitted the matter for semfencing.

Peopls v Maragh, 263 AD2d 493, reversed,

OPFINION OF THE COURT
Bellscasn, 1.

("3 On this appeal, we must determine whether the use of personal professional expertise by jurors, communicated to the whole
Jury, constitutes jurer misconduct affecting its guilty werdict so as to warrant a wew trial. Jurors testified a1 a postverdict CPL
330.30 hearing that during deliberations they were informed of and influenced by two nurse-jurors' professional opiniens. The
trial court found sufficient misconduct warranting a new trial. The Appellate Division reversed and upheld the verdict. A Judze
of this Court granted defendant leave 10 appeal. We now reverse and reinstate the County Court order directing a new trial.

Defendant was charged with manslaughier in the first and second degrees. At trial, medical issues involving the cause of death
wire vigoroushy contested. The prosecution submitted medical evidence including expert testimony that the cause of death was
Blunt force trauma (o the victim's liver and spleen, with massive internal bleeding. The prosecution used this evidence to present
to the jury its theory of the case—that defendant repeatedly punched his girlfriend in the abdomen, causing substantial blood
loss and death.

Drefendant mainiained that the victim suffered from seizure-tvpe symptoms and died from a venous air embolism. The defense
presented evidence, including expert testimony, to rebut the People's theory of the case and to support its opposing theorics.
[refiense expents testified that autopsy results were consistent with death from an air embolism or other *572 cardiae event, Ome
defense expert, Dr. Siahl, concluded that the reported blood volume loss was inadequate to canse boss of consciousness or
shock, let alone death, He opined that the decedent’s ventricular fibrillation and congested blood vessels, as noted in the autopsy



report, were consistent with an air embolism but inconsistent with death from a loss of blood. Dr. Stah] also testified that,
although rare, lacerations of the splesn and liver could oceur due to improperly administered CPR performed for an extended
period of time. Testimony was adduced thal CPR was performed on the deceased for approximately two hours.

The jury returned a verdict of not guilty of the manstanghter charges, but guilty of criminally negligent homicide, Defense
counsel later became aware of the possibility of juror miscondect through newspaper articles invalving the case. A CPL 330.30
mation o sel aside the verdiet ensued, Insofar as pertinent te this appeal, defendant asserted that the jury deliberations were
compromised and the verdict tainted by injection of juror professional opinions shared with the full jury. These opinions
consisted of nonevidentiary assessments regarding the volume of blood loss necessary 1o cawse ventricular defibrillation,

Al the CPL 330,30 hearing, two jurors testified that another juror, who was a registered nurse, told the jury that, in her medical
experience and estimation, the reported volume of the victim's blood loss could have caused ventricular fibrillation which
would result in death. The nurse-jurer also indicated to the delibersting jury tht she had seen patients suffer ventricular
fibrillation as a result of blood loss. This opinion was first expressed to another juror, also a nurse, at the hotel room they shared
during sequestration, The next day, thiz information was communicated to the entire jury during their deliberations. The second
nurse-juror also performed personal estimations of the blood volume loss and shared them with the rest of the jury.

The trial court granted defendant’s motion to set aside the verdict on grounds that a juror became an wnsworn wimess on the
People's behalf, and the jury thus ventured bevond the legally admitted evidence at rial. The Appellate Division reversed and
reinstated the verdict (263 AD2d 4937,

Defendant urges that the wse of juror professional expertise, as in this case, 1o evaluate and contradict the testimony of trial
experts, coupled with the sharing of such nonevidentiary-based *573 conclusions with fellow jurors, rises to the level of
cognizable misconduct. Specifically, defendant argues that the two nurse-jurors became unswormn witnesses against him and
that the communications of these jurors reflect a disregard of the trial court's instructions which prejudiced defendant on a
material, contested issue in this cass,

The People contend thar defendant’s trial counsel was obliged to seck specific jury instructions or object to the instructions as
given by the trial court in order to preserve this issue of law. They press the view that the trial court’s instruction that the jurors
may utilize their “personal experience” in deciding the facts of the case entitled jurors with medical backgrounds to share their
experienses amd knowledge with the rest of the jury and to veice their opiniens on the evidence. They alse urge that defendant’s
failure to object to the nurse-jurors’ prospective service on the jury, or to seek specific cautionary instructions at trial, constituted
g waiver of the jury-verdict tainting claims.

Gienerally, & jury verdict may nod be impeached by probes info the jury's deliberative process; however, a showing of impropsr
influence provides a necessary and narrow cxception to the general proposition {ses, Pegple v Brown, 48 WNY2d 388, 395;
Pegple v Testa, 61 NY2d 1008, 100%). Improper influence includes even “well-intentioned jury conduct which tends to put the
Jury in possession of evidence not introduced at tial” (People v Brovn, supra, a1 393),

CPL 330,30 (2) provides that, after the rendition of a verdict of guilty and before sentence, the court may, upon defendant's
motien, set aside the verdict upon the ground “[t]hat during the trial there ccowrred, out of the presence of the court, improper
conduct by a juror, or improger conduct by another person in relation to & juror, which may have affected a substantial right of
the defendant and which was not known 1o the defendant prior o the rendition of the verdict,” Defendant argees that jurors
whe utilized their own experiise to compare their blood volume loss estimations with that of a defense expert and who shared
their opinions of the medical consequences with the rest of the jury, engaged in prohibited conduct that is within the rernedial
reach of CPL 330.30 {2}

This Court has noded, “[blecause juror misconduct can take many forms, ne ironclad rule of decision is peasible, In each case,
the facts must be examined to determine the nature of the material placed before the jury and the likelihood that *574 prejudics



would be engendered™ (Peaple v Brown, 48 NY2d 388, 394, supra). Each mstance of juror misconduct must be analyzed with
respect to its particular facts (see, People v Irizarry, 83 NY2d 557, 561), The trial court is invested with discretion and posttrial
fact-finding powers to ascertain and determine whether the activity during deliberations constiiuied misconduct and whether
the verdict should be set aside and a new trial ordered (see. People v Testa, 61 NY2d |D08, 1009, supra).

We have generally examined juror misconduct in light of unauthorized visits by jurors to arens or crime scenes at issue (see,
&g, People v Crimmins, 26 NY2d 319; People v De Lucia, 20 NY2d 275), jurors' improper reenactments of incidents (see,
&g, People v Legister, 75 WY 2d 832), or jurors' performing “tests” to verify testimony at issue (see, e.g.. People v Stanley, 87
NY2d 1000), In assessing whether a particular activity rises to the level of misconduct, our calculus includes an appreciation
that the complained-of conduct must be something more than an application of everyday experience, for that is precisely what
peer jurors are instructed and expected to use in their assessment of evidence (see, Peaple v Brown, supra, at 354).

A reviewing court should also evaluate whether a juror's or the jury's condugt “created a substantial risk of prejudice to the
rights of the defendant by coloring the views of the other jurors as well as her own™ (id). In Brown, the sole witness' testimony
linking the defendant with the crime was bolstered by a jurer's description of her unplanned “test.” We held that it was
reasonablc o assuime that the jury might give her view extra weight (i)

A similas, grave patential for prejudice is also present here when a juror who is a professional in everyday life shares expertise
to evaluate and draw an expert conclusion about 8 material issue in the case that is distinet from and additional to the medical
proofs adduced at trial, Other jurors are likely to defer to the gratuitous mjection of expertise and evaluations by fellow
professional jurors, over and above their own everyday experiences, judgment and the adduced proofs af trial. Overall, a
reversible error can materialize from (1) jurors conducting personal specialized assessments not within the common ken of
juror experience and knowledge (2) concerning a material issue in the case, and (3) communicating that expert opinion to the
rest of the jury panel with the force of private, untestad truth as though it were evidence (id, at 395).*575

The justification for this careful but fair rule originates from the awareness that jurors otherwise become “unswomn witnesses,
incapable of being confronted by defendant,” and their experiise injects nonrecord evidence into the caleulus of judgment which
a defendont canmod test or refute by cross-examination (Pecple v Srawfey, 87 NY2d 1000, 1001, supra), This kind of
unauthorizied conduct justifies a trial court in serting aside a verdict where the circumstances are evidently prejudicial to the
defendant's right to confrontation and cross-examination of witnesses (see, &g, Peaple v De Lucia. 20 NY2d 275, supra).

One of the layperson jurcis in this case testified at the CPL 330,30 hearing that the nurse-jurers’ opinions directly affected the
verdiet that the jury reached. The hearing evidence and this Court's carefully calibrated precedents combine to support the
remedial action, found necessary by the trial court in ordering a new irial.

In passing, we nole also the policy goals of recent jury reform measures that eliminated exemptions and facilitated the selection
of professionals 1o jury pools comprising “a fair eross-section of the community™ (Judiciary Law § 500, as amended by L 1995,
ch 86, § 1; Judiciary Law § 509, as amended by L 1995, ch 86, § 2 [deleting references to exempted or disqualified persons]).
This reform plainly contemplates that a class of professional individuals should contribute their “wisdom and life expericnces
to the deliberative process” (see, Kaye, Ch, L, 4 Judpes Perspeciive on Jury Reform from the Oher Bide af the Jwry Box, 36
Judges J [Mo, 4] 18, 21).

Furthenmore, we acknowledge that the knowledge and experience of jurors, who happen to be professionals of every type in
everyday life, are brought i some part with them mite the jury service and deliberations, It would be unrealistic to expect jurors
ter shed their life experiences in performing this important civie duty just because they are professionals. They may nol,
however, take the additional, forbidden step bevond the evidence of the cases before them. That would violate the rights of
litigants to have their cases decided only on the evidence addeced, and would substitute these jurors' own professional opinions
i place of expert proofs adduced at tial. This substitution of professional opinion is fatal when shared with the rest of the jury.
That combmation produces reversible error because it goes beyond authorized limits and the commendable jury reform



expectations. It instead injects nonrecord evidence into the jury's deliberative process--a fundamental breach of *576 standard
operating evidence appraisal and trial adjudication, Indeed, such conduct compromizes the integrity of the jury process, as
would the introduction of ex parte communications o materials that are not part of tested evidence at trial.

For these reasons it may be useful for trial courts to modify their standard instructions differentiating between ordinary and
professional opiniens of jurors, and directing that jurors may not use their professional expertise to insert facts and evidence
outside the record with respect to material issues into the deliberation process (see, eg., Fiegibbons v New Fork Stare Univ
Constr, Fund [appeal No. 1], 177 AD2d 1033, citing Peepde v Legisrer, 75 NY2d 832, 833, supra; Alford v Svemek, 53 WY 2d
743, 745; People v Brown, 48 WY 2d 388, 393, supra; sew alin, Prince, Richardson on Evidence § 6-112 [b] [Farrell | 1th ed]},
That is not to say that the personal mental processes of any juror and credibility assessments, and the like, will be subject 1o
potverdict impeachment. That is not this ¢ase, which goes far beyond those kinds of permissible activities and boundaries.

{*) We also observe that the Appellate Division's rationale for its reversal, insofar as it rested on the voir dire selection of the
Jjury, cannot stand. The voir dire activity cannol immunize juror misconduct at the deliberation stage. Although one of the
nurse=jurors andwerad A voir dire question that her professional experience might affect what she believed regarding adduced
imedical evidence, and the defendant did not seck to disguealify her as a prospective juror on that basis, these circumstances
cannot justify the later insertion of nonrecord opinion evidence into the jurys consideration by communication during
deliberations (compare, 23 Jones 5t dssocs, v Seretto, 182 Mise 24 177 [App Term, 1st Dept] ).

We hiave considered all other arguments presented on both sides and are persuaded, for the reasons expressed in this opinion,
that County Court was right to order a new frial.

Meeordingly, the order of the Appellate Division should be reversed anad the order of County Court reinstated.

Chief Judge Kaye and Judges Smith, Levine, Ciparick, Wesley and Rosenblatt concur.
Order reversed, e, *577
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