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O
n the evening of June 19, 1945, the City

of New York held an official 

welcoming dinner in honor of General

Dwight D. Eisenhower upon his victorious

homecoming as the leader of the Allied Forces in

World War II.  T
he dinner was at the Waldorf

Astoria Hotel and followed a ticker 

tape parade for Eisenhower witnessed by an 

estimated 4,000,000 people.  

“The setting for the dinner included not one

dais, but five, graduated downward.  In the back-

ground the flags of the United Nations were

clustered.  On either side of the stage were more

United Nations flags and along the boxes in the

ballroom were smaller American flags and vivid

green ivy.  The tables, flower-bedecked, looked

like tulips in a huge bouquet.  In the first d
ais

sat most of the non-commissioned aides of the

General.  Five dinner jackets interspersed in their

ranks denoted the presence of the five borough

presidents.   In
 the center of the second dais,

behind the metallic stems supporting micro-

phones, was General Eisenhower, flanked on his

left by Mayor [Fiorello] La Guardia and on the

right by Governor [Thomas] Dewey.”2 1,600 

people were in attendance.3

The Chief Judge of the New York Court of

Appeals, Irving Lehman, was selected to give the

welcoming address on behalf of the City.

Speaking several years later of Lehman’s reaction

to this selection, Edmund H. Lewis, who suc-

ceeded Lehman as Chief Judge, observed:

“Because the heart of New York was in that wel-

come and because Irving Lehman sensed so

deeply, and with such accurate knowledge of the

facts, what an allied victory had meant to all

peoples of the earth, he felt himself greatly hon-

ored when he was chosen to introduce the City’s

guest.”
4 In his remarks, “flares the vivid, flaming

spirit of Irving Lehman the man, the great

humanitarian.”5

The welcoming address was destined to be

Lehman's last public utterance. Approximately

three months after delivering it, at age 69, he

died unexpectedly at his home in Port Chester,

New York.

Introduction by 

Henry M. Greenberg

Chief Judge Lehman Welcomes        
   

General Eisenhower to New York City

AN ADDRESS WELCOMING GENERAL DWIGHT D. EISENHOWER

by  IRVING LEHMAN1

CHIEF JUDGE OF THE COURT OF APPEALS OF THE STATE OF NEW YORK
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Peter should not, except at great need, write anything 

that “would give you concern” if the letter were to 

miscarry—a great lesson for the digital age!

Jay’s father and grandfathers were successful mer-

chants, well connected in the Colony of New York. 

In 1774, at the age of 29, Jay married into another 

notable family, the New 

Jersey-based Livingstons. 

By all accounts, it w
as 

a great match. Sarah 

Livingston’s “gaiety and 

high spirits” were a per-

fect complement to her 

husband’s sedate and 

reserved personality.9 

“During the first 

decade of their married 

life, John and Sarah Jay 

were often separated by 

his official duties; even 

when they were togeth-

er, they were often in 

rented rooms or hous-

es.”
10 Indeed, during the 

war, the British occupa-

tion of New York City, 

Kingston, and other 

areas of New York made 

it difficult for the new 

family to settle down. 

When they were apart, 

John and Sarah wrote 

three times a week, 

numbering their letters 

to one another.11   

In January 

1776, Jay left the 

Continental Congress 

in Philadelphia to be 

with his wife for the birth of their first
 child, Peter 

Augustus, and he lingered at home to help care for his 

wife and ailing father. In a letter to Robert Livingston 

two days after Peter Augustus was born, Jay noted 

that, although mother and child were well, “the pre-

carious Situation of Life in such Circumstances makes 

me the Subject of many Fears and much anxiety.”12 

After a brief return to Philadelphia in March 

1776, Jay resisted further calls fro
m the Continental 

Congress and remained in New York in June and 

July 1776, thus missing the drafting and signing of 

the Declaration of Independence. Instead, to be near 

his family, he sat on the third Provincial Congress 

of New York. After 

the Declaration of 

Independence was rati-

fied, when he became 

active in counterintel-

ligence in the summer 

and fall of 1776, Jay 

also took the opportu-

nity to move his family, 

including his parents, 

with him from New 

York City to the relative 

safety of Fish Kill.
13

Jay’s mother died 

in mid-April 1777 

and, although he had 

largely drafted our State 

Constitution, he missed 

the final days leading 

to its adoption that 

month in Kingston, so 

that he could be with 

his father in Fish Kill. 

Later, after a year of 

service as New York’s 

Chief Justice under that 

same Constitution, Jay 

submitted his formal 

resignation with the 

intention—not actu-

ally fulfilled for more 

than two decades—of 

returning to private life, 

noting that “[d]uring the continuance of the present 

contest I considered the public as entitled to my time 

and my services.”14 

Instead, however, in October 1779 John and 

Sarah Jay departed for a mission to Spain, leav-

ing three-year-old Peter Augustus in the care of the 

Livingstons. Sarah was the only American diplomat’s 
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IN THE NEW YORK STATE 

senatorial elections of 1891, 

two great forces converged: 

the urge for reform and the 

lust for power. That clash has 

shaped New York’s approach 

to election law for more than a 

century. 

New York State’s Ballot 

Reform Law of 18901 was intend-

ed to eradicate what was then 

widespread vote-buying. The 

proponents of the legislation rea-

soned that no one would try to 

bribe a voter without some way 

to verify that the bribe-taker (by 

definition dishonest)
2 had actu-

ally carried out his part of the 

bargain.3 The law was intended 

to make this verification impossible. Before the Ballot 

Reform Law, ballots had been printed by the par-

ties.4 Not coincidentally, it was frequently possible to 

determine for whom a voter was casting his ballot by 

observing the exterior of the folded ballot as it was 

being cast, or the interior of the bal-

lot when it had been unfolded and 

was being counted. The Ballot Reform 

Law provided that all ballots were to 

be printed by the government with 

identical ink on paper of identical 

size, shape, and color. Each ballot list-

ed only one party’s candidates. Under 

the Ballot Reform Law, before a voter 

entered the voting booth, the ballot 

clerks gave him one ballot for each 

party that had nominated candidates. 

In the booth, the voter selected the 

ballot he wished to cast, then folded 

all of the ballots in the same manner, 

so that the only mark visible was the 

pre-printed official “indorsement,” 

which consisted only of the name of 

the town or city and the number of 

the election district where the ballot was used, and a 

facsimile signature of the county clerk. Upon leaving 

the booth, the voter deposited his chosen ballot in 

the ballot box and the remaining ballots in a box for 

unvoted ballots. Since the ballot that was cast looked 

good law, unintended consequences 

Ballot Reform 

Election of 1891
and the
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Top, Left to Right: Daphne Jay Bell, Diana de Vegh, John Jay DuBois, Nonie Reich, Alexandra Bell “Sandra” Witten, David Frackman
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In the 8th issue of Judicial Notice, I h
ad 

the privilege of writing about New 

York’s first Chief, John Jay, as “The 

Family Man.” The importance of 

family to John Jay was nowhere better under-

scored than on December 8, 2014, when John 

Jay College of Criminal Justice unveiled a magnificent life-sized bronze statue 

of him. That was a family ceremony in every sense, starting with its sit
us at the 

great college that bears his name, and a large audience including many of his 

biological descendants (pictured here). 

 As I previously noted, the demanding nature of the many crucial 

positions held by John Jay – including the first Chief Justice of both New York’s 

high court  and the Supreme Court of the United States – required him to spend 

considerable time away, but Jay’s family always held a high place in his choice of 

where to be and where not to be. Notable among those choices were his absence 

from the final days of drafting the United States Constitution to be beside his 

father after the passing of his mother, as well as his choice not to be present at 

the signing of the Declaration of Independence in order to be at home with his 

family following the birth of his child. When he couldn’t physically be there, Jay 

remained present through thoughtful letters exemplified by a note to his son, 

Peter, in October 1791: “One little Letter a week can require but little
 Time.” 

 On December 8, 2014, one of John Jay’s descendants, Pierre Jay de Vegh 

(a long-time investment manager), spoke of how being classified as a “success-

ful” descendant of John Jay remains a high hurdle of “Great Expectations.” Jay’s 

distinction on a personal level is perhaps an easier, but still c
hallenging, prece-

dent for his descendants to follow. 

 As de Vegh noted, at the core of Jay’s unique skill as a great negotiator, 

whether in the heated negotiations of the Treaty of Paris, ultimately ending the 

Revolution, or in the difficult task of ratifying the Constitution amid divided 

parties, was his utterly trustworthy nature as a human being. Pierre Jay de Vegh 

closed his speech by expressing a sincere personal wish that “in this time and 

in this country, which is so divided both racially and politically, that someone 

or some few in John Jay College’s student body or from the John Jay community 

will develop the negotiating skills and the sense of being trusted that will put 

this country back together again.”

 Hopefully, as we today stand alongside John Jay in books and in 

bronze, we will reaffirm his words and belief – implemented throughout his life 

– that a “single united nation would be better able to demand respect from other 

nations.” John Jay continues to stand as an inspiration for unity, a dedication 

to justice, and a symbol of commitment to the family he fathered, whether his 

biological family, his State or his nation. • Special thanks to my Legal Assistant Grace 

Haidar at Skadden, Arps, Slate, Meagher & 

Flom, for assisting me in the preparation of 

this article.

KAYE on JAY

R E V I S I T E D

by Judith S. Kaye

“We thought our readers would enjoy a delightful piece th
at Judge 

Kaye wrote about John Jay, concerning his family. It s
trikes us as 

especially fitting, considering that she has been and will always be 

thought of as the head of our family, here at the Historical Society.”

– Albert M. Rosenblatt, President
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of the new York state assembly! If lincoln became 

President, the original New York Daily News warned 

in one particularly vile article in 1860, “we shall find 

negroes among us thicker than blackberries swarm-

ing everywhere.”8 In sum, the formal intermingling 

of press and politics was far more prominent than 

it was, say, in 1971, when—and not until which 

time—the supreme Court finally defined the limits of 

government interference with press freedom during 

war, in The Pentagon Papers case.

but even the warlike press culture of the 1850s 

and 60s intensified exponentially with secession. In a 

period fraught with fear and uncertainty, opponents 

became enemies and criticism became sedition. soon 

after his inauguration, lincoln believed he must save 

the whole union even if it m
eant temporarily sacrific-

ing specific constitutional guarantees. and one of the 

first in
stitutions to feel the effect was the press.

before his inaugural, the President-elect had 

assured delegates to the Washington peace conven-

tion: “We do maintain the freedom of the press—we 

deem it necessary to a free government.”9 but seces-

sion changed his thinking, especially after the July 

1861 battle that was supposed to end the rebellion 

in one afternoon instead turned into a shocking 

Confederate victory that promised to prolong the 

struggle for years. after the bull run disaster, the 

lincoln administration turned its attention not only 

to a military build-up, but to home-front treason 

that he, his Cabinet advisors—and to be fair, many 

other northerners, editors included—believed had 

contributed to the union defeat. To begin with, the 

union banned the use of the postal service and com-

mercial intercourse with the rebellious states, and 

Editorial Staff of the New York Tribune

Left to right, standing: William Henry Fry, Charles A. Dana, Henry J. Raymond

Sitting: George M. Snow, Bayard Taylor, Horace Greeley, George Ripley

Library of Congress, Prints & Photographs Division, LC-USZ62-110282

Freedom oF the Press
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his was a prosecution for criminal libel 

tried in the Court of General Sessions of the

City of New York on August 4, 1817.  Presiding at the

trial at the City Hall was Jacob Radcliff, th
e Mayor, just

as he did in civil actions in the Mayor’s Court, the

urban equivalent of a Court of Common Pleas.  The

Court of Sessions dated from the early days of English

colonial supremacy; its existence was first 
codified by

the Judicature Act passed by the New York Provincial

Assembly in 1683 and extended by the Judicature Act

of 1691, which established our present Supreme Court.

By 1817, the composition of the Court of General

Sessions was similar to the Old Bailey’s, sitti
ng for the

City of London and the County of Middlesex—the

Mayor, Aldermen and the Recorder.  It e
xisted here in

some form until late in the 20th Century.

The defendant was a portrait painter named Francis

Mezzara, lately of Rome, possibly a Frenchman.  He

was certainly not American, for according to the report

of the case in the New-York City-Hall Recorder:
1

The defendant, by his counsel, had moved for a

special venire to summon a jury de medietate

linguae, under the statute, which motion was

granted.  On the return of the venire, a number

of the jury were called who did not understand

the English language.  The court directed these to

stand aside, and that the sheriff sh
ould summon

a tales of such as spoke the language.

The case was prosecuted by Hugh Maxwell,

District Attorney for New York County, assisted

by three other counsel.  In the standard reference work

for the bar of the period, Maxwell is described as:

an eminent lawyer of the New York bar.  He was

first appointed [District Attorney]…in 1817, and

again in 1821, after the adoption of the new 

Constitution.  He continued in office until 1829.

… Deeply and thoroughly learned in the English

and American criminal law, with rare elocution-

ary powers, a pleasing, genial manner, he was

formidable before a jury.  But his natural hatred

of crime gave him that determination in the trial

of criminals which sometimes rendered him

The Price of Vanity or

The Lawyer with the Ears of an Ass

obnoxious to the charge of being

vindictive in his efforts to convict

persons indicted.2

A visitor to New York City ten years

later described Maxwell as “a great tall

gangling fellow, with a sly countenance,

slipery tongue and slip slop gate; his face

is fair, long and brazen....”
3 One of the

lawyers assistin
g Maxwell, described in the

report only as “Price,” is undoubtedly William M.

Price, a longtime associate of Maxwell’s at the criminal

bar who served as United States District Attorney for the

Southern District of New York from 1834 to 1838,

abandoning his post to flee to Europe with $70,000 in

stolen government funds and later committing suicide.4

The indictment included several counts, but the

essence of the charge was that “contriving him the said

Aaron H. Palmer to bring into public hatred, ridicule

and contempt,” Mezzara “falsely and maliciously did

make, utter and publish a certain picture, portrait or

resemblance of the said Aaron H. Palmer with the ears

T   

Mezzara “falsely and maliciously 

did make, utter and publish a certain 

picture, portrait or resemblance 

of the said Aaron H. Palmer 

with the ears of an Ass.…”

by John D. Gordan, I I I
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Litchfield Law School Alumni on the New York Courts

Lewis B. Woodruff, a graduate of Yale, was a con-

temporary of Ward Hunt at the Litchfield Law School. 

A leading lawyer in New York City for many years, he 

served as a trial court judge before being appointed to 

the Court of Appeals in 1868, the year Hunt became 

Chief Judge. 

Among Woodruff’s notable decisions was King v. 

Talbot (1869), a case that developed the “prudent investor” 

rule for trusts, in which he stated:

My own judgment . . . is t
hat the just and true rule 

is that the trustee is bound to employ such dili-

gence and such prudence in the care and manage-

ment, as in general, prudent men of discretion and 

intelligence in such matters employ in their own 

like affairs . . . . Th
e preservation of the fund and 

the procurement of a just income therefrom are 

primary objects of the creation of the trust itself, 

and are to be primarily regarded.10   

Woodruff abandoned the former strict limitations on 

investments and gave trustees more discretion in deciding 

how to invest trust assets. The case increased the useful-

ness of trusts, thereby enhancing the trust-and-invest-

ment business for New York banks and other professional 

trustees—as well as for their lawyers.11  

President Grant nominated Woodruff to the newly 

organized United States Circuit Courts for the Second 

Circuit, and he was sworn in as a federal judge in January, 

1870. As it does today, the Second Circuit covered 

Connecticut, New York, and Vermont. Woodruff won 

high praise during his six-year tenure on that court for 

his mastery of the rules of federal procedure and of the 

special fields of admiralty, patent, and revenue laws.

Although Woodruff spent his professional life in 

New York, he returned frequently to Litchfield. In 1870, 

he bought Tapping Reeve’s home as a summer residence 

and died there in 1875. When members of the Bar of New 

York City met that year to honor Judge Woodruff, one of 

the speakers remarked:

His library was select, but, until he became a 

judge, was not extensive, the main elements in it 

being ‘Gould’s Lectures,’ in six volumes, copied 

by himself; and, whenever he had occasion 

to refer to authorities, those lectures were his 

principal assistance.12  

Tapping Reeve, founder of the Litchfield Law School.  

Courtesy of the Litchfield Historical Society

Hon. Nathan Sanford, Chancellor of New York and Litchfield 

Law School alumnus. Collection of the New York Court of Appeals
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Harold Holzer, author, co-author, or editor of 46 books on Lincoln and the Civil War, was awarded the National Humanities Medal in 

2008. He serves as Robert Hertog Fellow at the New York Historical Society. 

This is the lecture Mr. Holzer presented at the Society’s Stephen R. Kaye Memorial Program on November 30, 2011 at the New 

York City Bar Association entitled Lincoln, the Civil War and Freedom of the Press. It is based on research for his forthcoming book, 

Uncivil Wars: The Press in the Age of Lincoln (Simon & Schuster).

A
braham lincoln’s second inaugural address—

delivered just a few weeks before the union 

finally crushed the four-year-long rebellion 

that cost 620,000 lives—is probably best 

remembered for its eloquent plea for forgiveness. 

Concluding the speech he himself considered his 

best, lincoln famously called for “malice toward 

none” and “charity for all.”

Though the entire oration took only ten minutes 

to deliver, the eloquence with which it ended was so 

memorable that the thousands who heard it at the 

Capitol on March 4, 1865, had probably forgotten by 

that time how it began.  In fact, lincoln had launched 

the address by recalling his first
 swearing-in exactly 

four years earlier—and not without a little malice of 

his own—at least toward some. “While the inaugeral 

[sic] a
ddress was being delivered from this place, 

devoted altogether to saving the union without war,” 

he recalled, “insurgent agents were in the city seeking 

to destroy it without war… . both parties deprecated 

war; but one of them would make war rather than let 

the nation survive; and the other would accept war 

rather than let it perish. and the war came.”1

That recollection sheds light on lincoln’s think-

ing both before the Civil War—and, on reflection, 

near the end of it. In
 his mind, 1861 Washington 

was crawling with “insurgent agents” committed to 

destroying constitutional government.  His responsi-

bility then, and his justification now, he believed, was 

that anything he did to thwart treason and preserve 

the union was completely justified.

When he gave his first
 inaugural, the now-

familiar Capitol dome was still 
under construction, 

encircled by scaffolding. When he gave his second, 

the dome was complete, and a bronze statue of 

“Freedom” crowned its su
mmit. During the war, some 

advisors urged lincoln to suspend the project; the 

iron it consumed was urgently needed to manufacture 

weapons. but lincoln was said to have insisted that 

having work on the Capitol go on would show that 

“the union shall go on.”2 but though “Freedom” was 

hauled to the summit right on schedule, freedom did 

not always reign below. The supreme Court, which 

in those days met inside the Capitol, did continue to 

function, even after several southern Justices resigned.  

but when lincoln began exercising unprecedented 

executive authority to put down the rebellion, 

deliberations that might have challenged his pow-

ers were largely deferred until after the war. When, 

in 1861, the Chief Justice, acting ex parte as a federal 

circuit judge, challenged lincoln’s suspension of the 

and Freedom oF the Press:

a reaPPraIsaL

Abraham Lincoln, February 9, 1864

Library of Congress, Prints & Photographs Division, LC-DIG-ppmsca-19305

HarOld HOlzer
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everal years ago at the 

John Jay Homestead, 

I had the privi-

lege of delivering the 

Goodhue Lecture hon-

oring the late Senator 

Mary Goodhue, with 

whom I worked to 

secure state and feder-

ally funded services 

for young children at 

risk of developmental 

delay. She was at the 

time the Chair of the 

Senate Committee on 

Children and Families, 

and I was the Chief 

Judge. I have over the 

years tinkered a bit with my 

script, and we have found the 

images you now see, making it 

a particular pleasure now to share 

these remarks with you.*  

John Jay was an end-

lessly fascinating public fig-

ure. Indeed, he played at 

least five key roles in the 

formation of our State 

and nation.

The first i
s as 

lawyer turned guerilla 

and spymaster. By the 

early 1770s, he had 

built one of the most 

successful private law 

practices in New York. 

Jay’s superb reason-

ing and writing skills 

were well known to his 

colleagues, and he was 

frequently called upon to 

serve on committees and draft 

important documents, such as the 

Address to
 the People of Great Britain, 

which outlined the Colonists’ grievances.1 

3

eW YOrKerS reCall WITH

PrIde
that Robert

Houghwout Jackson

(1892–1954) was

one of us.1 Jackson became west-

ern New York state’s leading

lawyer during twenty years

(1913–1934) in private prac-

tice, based primarily in

Jamestown. He then went to

Washington, D.C., to join

FDR’s New Deal, and later

became an associate Justice of

the united states supreme

Court (1941–1954).

We also know Robert Jackson

as a great american courtroom

lawyer.  He was perhaps the finest

supreme Court advocate ever during

his years as solicitor General

(1938–1939) and then attorney General

(1940–1941) of the united states. During

1945–1946, Justice Jackson served as chief united states

prosecutor of the principal surviving Nazi leaders before

the International Military Tribunal at Nuremberg,

Germany.  Jackson’s notable courtroom work there

included opening and closing statements that may be

the most eloquent, and the most enduringly important,

in the history of modern advocacy.

Robert Jackson’s work in New York state courtrooms

is, in comparison to his supreme Court and Nuremberg

achievements, much less well known.  One underappre-

ciated aspect is th
at Jackson in his younger years argued

seven cases before the New York Court of appeals. This

essay collects and briefly describes these cases and Court

of appeals decisions.  although the actual oral argu-

ments were not transcribed, the reported decisions and

archived Court records give us relatively complete

accounts.  The cases display some of the variety of com-

mercial and public law litigation typical of New York

state general law practice in the period between World

War I and the start of FDR’s presidency.  The resulting

decisions show that Jackson, for all of his manifest tal-

ent, had quite a mixed record on the big stage of the

New York state court system.

Robert Jackson’s first contacts with the New York

Court of appeals actually occurred before

he was a lawyer. In september 1911,

when Jackson was only 19 years old

and had already spent a year as an

apprentice in a Jamestown law

office, he enrolled for a year of

classroom education at albany

law school. His classes filled

only his mornings, however, so

Jackson spent many afternoons

attending oral arguments at the

nearby Court of appeals.

after completing that school

year and spending one more year

as a law apprentice, Jackson

turned 21, took and passed the

New York bar examination, was

admitted and began practicing law 

in 1913.

An Opening Victory

IN JaNUarY 1918, THe 25-Year-Old JaCKSON made his

first o
ral argument to the New York Court of appeals.2

The case grew out of a bond trade gone bad. Two

Jamestown furnituremen had agreed with a bond trading

company to swap Midwestern traction company bonds

for Colorado irrigation district bonds.  The Jamestown

men, Otto bloomquist and Wallace snow, soon learned

that the bond dealer had lured them with misrepresenta-

tions.  They sued the traders, John Farson and son, and

won a trial court judgment that gave them their original

bonds back.3

a

by John Q. Barrett

ROBERT H. JACKSON’S ORAL ARGUMENTS

Before the 

NEW YORK COURT OF APPEALS

Portrait and Business Card reproduced with the permission of the New York State Bar

Association from its Robert Jackson exhibit, New York State Bar Center, Albany, NY.
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F
amous cases can have checkered careers. Such 

cases may represent the felt necessities of their 

times, but those 

necessities may change 

as times change. A good 

example, especially for 

New York after 9/11, is 

Gitlow v. New York.1

Decided by the U.S. 

Supreme Court in 1925, 

Gitlow is one of the Red 

Scare free speech cases. In 

1920, amid widespread 

public hysteria, a state 

court jury in Manhattan 

convicted 29-year-old 

Benjamin Gitlow of 

advocating criminal anar-

chy because he helped 

publish a pamphlet in 

favor of “revolutionary 

Socialism” and the ultimate overthrow of the existing 

government by class stru
ggle, strikes and other “revo-

lutionary” action. Although the pamphlet had no 

practical effect or consequence, Gitlow’s conviction 

was affirmed all the way up to the Supreme Court. 

Free speech paid the price.

Since then, however, Gitlow has been largely 

discredited. The Supreme Court has eroded it to the 

vanishing point. By 1969, in Brandenburg v. Ohio, the 

Court seemed to repudiate Gitlow in all but name 

by holding that advocacy could not be constitution-

ally prohibited unless it w
as “directed to inciting or 

producing imminent lawless action” and “likely to 

incite or produce such action.”2 Gitlow might thus be 

regarded as an historical curiosity, were it not for cur-

rent events. Our anxious post-9/11 world, beset as it is 

by the new face of terrorism, has much to learn from 

Gitlow, if only as a cautionary tale.
The High Court’s 

decision in Gitlow mat-

ters for several reasons. 

Gitlow was the first 

case to “assume” that 

the First Amendment 

is “protected by the 

due process clause 

of the Fourteenth 

Amendment from 

impairment by the 

States.” That “assump-

tion” started the selec-

tive application of the 

Bill of Rights to the 

states via the process of 

incorporation.

Gitlow is also 

important because 

it provoked our modern approach to free speech. 

The Supreme Court in Gitlow relied on the “bad ten-

dency” test, which made speakers and writers liable 

for the reasonable, probable outcome of what they 

said, regardless of how likely it is th
at their words 

would actually cause an overt criminal act. Once the 

legislature determined that certain speech—advocacy 

of anarchy, for example—was likely to cause harm, 

the inquiry was over. The idea behind the “bad ten-

dency” test was to “suppress the threatened danger in 

its incipiency.”3 This test marked a low point in free 

speech jurisprudence; Gitlow set a bad precedent. But 

a bad precedent can be a good catalyst for change, and 

Gitlow precipitated a long-term reaction, really a trans-

formation in First Amendment law, favoring the more 

tolerant positions taken by the dissenting justices.

ELOQUENCE, REASON AND NECESSITY

GITLOW AND NEW YORK AFTER 9/11

DANIEL J. KORNSTEIN

Daniel J. Kornstein is a partner at Kornstein Veisz Wexler & Pollard, LLP in Manhattan. His most recent book is “Loose Sallies,” a 

collection of essays.

Benjamin Gitlow 

Revolutionary Radicalism: Its History, Purpose and Tactics, 

Part I, Volume I  

(Albany: J.B. Lyon Company, 1920), p. 680
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U.S. Chief Justice John Jay: When All Judges Were Originalists

for the time, and many states were near bankruptcy 

and unable to pay the debts of their creditors.3 If debt 

collection suits were permitted against the states, 

those financial pressures would only be made worse.

The primary focus of governmental debate was 

the state, rather than the federal, level. People did not 

necessarily define themselves then as “Americans,” but 

as “New Yorkers,” “Virginians,” or citizens of whatever 

state where they resided. Unlike today, the limited 

and slow forms of transportation enhanced the 

separateness of and sheer physical distances between 

the individual states. Significant political power 

resided at the state capitals. State independence and 

sovereignty were central disputes at the Constitutional 

Convention between the Federalists, w
ho believed in 

a stronger unified form of continentalist government, 

and the Anti-federalists, w
ho wished for the individ-

ual states to retain as much political and economic 

authority as possible.

 The initial draft of the proposed constitution, at 

Article III, se
ction 2, provided that federal courts be 

jurisdictionally authorized to hear suits “between a 

State and Citizens of another State.”4 The Articles of 

Confederation, which the 1789 federal constitution 

was to replace, permitted little federal intrusion into 

state sovereignty. Anti-federalists, p
rotective of state 

sovereignty and distrustful of expanding political 

power, objected to the draft language of Article III, 

section 2 to the extent that it seemed to permit suits 

by individuals against the states.

To appease the Anti-federalists o
n this issu

e, 

prominent Federalists, s
uch as Alexander Hamilton, 

James Madison, and John Marshall, argued that the 

language of federal courts hearing suits “between a 

State and Citizens of another State” meant only that 

the states could sue citizens, but not vice ver
sa.  After 

all, the phraseology expressly listed the state first, 

followed by the citizen second. The Federalist Papers 

written by Hamilton, Madison, and Jay were among 

the tools that were used to persuade the states that 

the proposed federal constitution be adopted. In 

Federalist Paper Number 81, Alexander Hamilton went 

so far as to expressly reject the notion that individual 

citizens of one state could be permitted under Article 

III, section 2 to sue another state. He wrote, “How 

could recoveries be enforced? It is e
vident that it 

could not be done without waging war against the 

contracting State,” a result that Hamilton described as 

“unwarrantable.”5

The Anti-federalists w
ere satisfied with the good 

faith assurances given by their Federalist counterparts. 

The Constitution was ratified by the states with the 

Portrait of Justice James Iredell of North Carolina, c. 1798. 

Some prominent North Carolinians had incorrectly predicted 

that Iredell would be appointed by President Washington 

as the nation’s first Chief Justice.  Library of Congress, Prints & 

Photographs Division, LC-DIG-pga-13209

Edmund Randolph, the first Attorney General of the United 

States, and later, President Washington’s second Secretary 

of State after Thomas Jefferson resigned from the position.  

Edmund Randolph (1753-1812), Oil Painting by Flavius Fisher, 

acquired in 1874. State Artwork Collection, Library of Virginia
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Asian Americans and the Law

Asian Americans and the Law
After serving some six and a half years, Iva was 

released for good behavior. She had been a model 

prisoner. She learned to take x-rays, prescribe glasses, 

and draw blood, and she even scrubbed up and 

assisted in surgery. She became a pharmacist’s assis-

tant and volunteered in the dental clinic. In her spare 

time she made leather goods that won her ribbons at 

local county fairs. W
hen she left prison, it took four 

people to replace her in all her jobs.

In the mid-1970s, the media took up her cause. A 

reporter tracked down two of the principal witnesses 

against her at trial, who confessed that they had com-

mitted perjury under pressure from the U.S. govern-

ment; in fact, Iva never said anything treasonous. In 

January 1977, when President Ford granted her exec-

utive clemency and restored her U.S. citizenship, she 

became the only American ever pardoned for treason.

Iva died in Chicago in 2006, from natural causes, 

at the age of 90, still a
 U.S. citizen, but still i

dentified 

in her obituary as the notorious Tokyo Rose.36

Heart Mountain

The story of the Heart Mountain draft resisters 

begins, as did the story of Tokyo Rose, with the attack 

on Pearl Harbor.37 In the next three days, the FBI 

arrested nearly 1,300 Issei, first generation Japanese 

immigrants who could not be naturalized as U.S. 

citizens because of their race.38 Their children, the 

Nisei, had been born in this country, and they at first 

believed that as citizens, they would be treated differ-

ently from their parents. They were mistaken.

On February 19, 1942, President Roosevelt signed 

Executive Order 9066, and shortly thereafter a procla-

mation was issued forbidding any person of Japanese 

ancestry in the Western halves of California, Oregon, 

and Washington and the Southern half of Arizona to 

leave these areas without military permission. By the 

end of March 1942, Japanese American families were 

being told to prepare for removal from the designated 

areas, and that they could bring with them only what 

they could carry. The exodus was well chronicled, 

including in wrenching photographs taken by the 

great Dorothy Lange and Ansel Adams.

These families were housed temporarily at assem-

bly centers, which included horse stables at race tracks. 

Some 120,000 people, nearly two-thirds of them U.S. 

citizens, spent the summer of 1942 in these centers as 

the Federal government built ten concentration camps 

in more remote areas. They were shipped to the camps 

in the late summer and fall of 1942.

Japanese Americans reacted in different ways to 

this treatment by the U.S. Government. To prove their 

loyalty, some pressed the government for the right 

to fight for the United States and in 1943, President 

Roosevelt announced approval of a new all-Nisei 

unit, the 442nd Regimental Combat Team. Some 

Japanese Americans were disappointed by the creation 

of this segregated volunteer unit, and pressed for 

reinstatement of the draft. On January 20, 1944, the 

War Department announced that the Nisei would be 

reclassified by their Selective Service Boards and called 

for induction if physically qualified. Many volun-

teered, including many interned in the camps.

But at the Heart Mountain camp, one detainee 

started writing about the injustices of Japanese 

Americans being drafted to fight while they and their 

families were detained, and he created the Fair Play 

Committee, a collective effort to openly resist th
e 

draft. The FPC was careful to limit its m
embership to 

Japanese American citizens who were willing to serve 

in the military once their civil rights were restored. 

The FPC message was spread beyond the camp by the 

Rocky Shimpo, a newspaper based in Denver, Colorado. 

Jimmie Omura, the Shimpo’s English language editor, 

printed editorials that questioned the lawfulness and 

propriety of the draft. In March 1944, young men at 

Heart Mountain began to refuse to get on the bus for 

the pre-induction physicals. By the end of that month, 

41 were in Wyoming county jails and Jimmie Omura 

was forced to resign as his newspaper was told that 

it would be closed unless Omura was removed as 

English language editor.

Two indictments were filed with respect to the 

Heart Mountain draft resisters, resulting in two trials. 

The first was United States v. F
ujii, also known as the 

mass tria
l, where 63 draft resisters were tried together 

on the charge of evading the draft. The second was 

United States v. O
kamoto, also known as the conspiracy 

trial, where seven of the FPC leaders were tried 

together with Jimmie Omura, who was indicted solely 

on the basis of his newspaper columns.

Mug Shots of Iva Toguri taken at Sugamo Prison. March 7, 1946, NARA, ID# 296677

The New York Times, September 6, 1945. Copyright The New York Times
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John Jay’s license to practice law in the colony of New York, 

signed by Governor Sir Henry Moore. The license was written 

in a standardized form, with a space to write the appropriate 

attorney’s name, as illustrated by the decorative flourish to 

the right of Jay’s name. The Papers of John Jay, Columbia University, 

Rare Book and Manuscript Library

One of Jay’s Supreme Court cases, as outlined in his notebook, 

identifying payments made for his services.  On the bottom of the 

left page, left column, Jay noted the debt collected, and in the right 

column, his fees and expenses – filing a writ was one shilling. The 

right page began with Jay’s standard notion, “defendant desired 

me to defend this suit.” The Papers of John Jay, Columbia University, 

Rare Book and Manuscript Library

A 1774 notification providing the names of New York’s 

delegates to the General Congress in Philadelphia, which 

included Jay. The Papers of John Jay, Columbia University, Rare Book 

and Manuscript Library

“Dear Jack,” the letter from Benjamin Kissam described in 

the article, requesting Jay’s help with Kissam’s caseload. 

The Papers of John Jay, Columbia University, Rare Book and 

Manuscript Library

John Jay: Practicing Trial Lawyer for Seven Years
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I
MPeaCHMenT, an act of political protest and 

the means for government to remove public 

officials who either abuse or violate the public 

trust, is a
 process the success of which depends 

on achieving just alignment of motivating 

concerns — impeachment as a legal process, on the 

one hand, and impeachment as a political weapon, 

on the other.1  and when the 

vast power of impeachment 

is utilized by venal politicians 

for partisan political ends, “as 

a means of crushing political 

adversaries or ejecting them 

from office,”2 the public trust 

in the political process is th
en 

truly violated.  such was the 

experience in 1913 when new 

york’s Governor William sulzer 

was impeached, convicted and 

removed from office.

The sulzer impeachment 

was engineered by Charles 

Murphy, the powerful leader of 

the Manhattan Democratic Party 

organization know as Tammany 

Hall, and facilitated by two 

rising political stars of the day 

— assembly speaker alfred e. 

smith and state senate Majority 

leader robert F. W
agner.  The 

proceedings, described by one participant as “the 

most sensational and tragic public event in the his-

tory of the state,”3 could well have descended into 

an even more demeaning tragedy had it not been for 

the wise and steadying hand of Chief Judge edgar M. 

Cullen of the new york Court of appeals, who pre-

sided over the month-long proceedings of the Court 

for the Trial of Impeachments.

The Court for the Trial of Impeachments

The special court, consti-

tutionally ordained (see article 

VI, section 24 of the state 

Constitution), resembled the 

original “Court for the Trial 

of Impeachments and the 

Correction of errors which, 

prior to 1847, had been com-

posed of a number of sittin
g 

judges from different state 

courts and the members of 

the state senate.4  The 1846 

Constitutional Convention had 

separated the impeachment 

role from that of “correction 

of errors” and formed, to 

address the latter, the Court 

of appeals, consisting of ten 

Judges, seven elected by the 

people and three designated by 

the Governor from the ranks 

of sittin
g Justices of the state 

supreme Court.5  In the Court 

for the Trial of Impeachments, these Judges joined 

48 state senators, sat together in a body, and voted 

with equal weight on all issu
es.

Impeachment as a polItIcal Weapon:

The Case of G
overnor S

ulzer

JoHn r. Dunne

Governor William Sulzer 1913

Library of Congress, Prints & Photographs Division  

[LC-USZ62-95136 (b&wfilm copy neg.)]

John R. Dunne is the former United States Assistant Attorney General for Civil Rights under President George H. W. Bush and  

was Deputy Majority Leader of the New York State Senate and Chair of the Judiciary Committee.  He is now Senior Counsel at 

Whiteman Osterman & Hanna, LLP in Albany, New York.  He is a graduate of Georgetown University and Yale Law School.
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A
s the traditional gatekeepers for admission to the state 

bars, courts across the nation have been asked recently 

to decide whether undocumented immigrants, who are 

present in the United States without lawful authoriza-

tion, are eligible for admission to practice law in their jurisdictions. In a 

case of first im
pression in New York, and in some respects nationwide, the 

Appellate Division, Second Department ruled in June 2015 that an undoc-

umented immigrant who is authorized to be present in the United States 

under the auspices of the federal Deferred Action for Childhood Arrivals 

(“DACA”) policy, was eligible for admission to practice law in New York.1 

This question is but the latest entry in the long and intriguing relationship 

in the United States – and New York in particular – among citizenship, 

immigration status, and the authorized practice of law. In fact, except for 

a brief eighteen-month period at the beginning of the nineteenth century, 

citizenship was a prerequisite for admission to practice law in New York 

for the almost 200 years between New York’s founding as an independent 

state in 1777 and the United States Supreme Court’s declaration in the 

1973 landmark case In re Griffiths.2 Justice Lewis Powell’s decision for 

the Court in Griffiths held that a similar citizenship requirement from 

Connecticut, preventing non-citizens (including resident aliens) from 

sitting for the state’s bar exam, was unconstitutional because it violated 

the Equal Protection Clause of the Fourteenth Amendment to the United 

States Constitution, after which bar membership in New York was open 

to both citizens and authorized non-citizens alike.

This article focuses on that lengthy period before Griffiths and, in par-

ticular, the eighteen-month window where citizenship ceased to be a con-

cern. The circumstances that ushered in the lone period of time when both 

citizens and non-naturalized immigrants were held qualified for admission 

to the practice of law in New York involved two of the more notable 

immigrant lawyers to reach the United States at the dawn of the nineteenth 

◀ James Kent. Courtesy New York Court of Appeals

Craig A. Landy is a partner at Peckar & 

Abramson, PC in Manhattan. He is the 

author of a recent article about Thomas 

Addis Emmet in New York History, 

published by the New York State Historical 

Association and SUNY-College at Oneonta.

Chief Justice James Kent and the Origins of the Citizenship 

Prerequisite for Admission to the New York Bar

by Craig A. Landy

“Jacobin Winds”
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raries. The opinions are clear, well-written and per-

suasive, written in the typical elevated and discursive 

style of the age. They are a pleasure to read if you like 

that sort of thing (I do), but the same is tru
e of many 

other judicial writings from a century or two ago. 

Reading his opinions alongside those of his colleagues 

on the Supreme Court, you do not get the sense—as 

you do when you read, say, Holmes or Cardozo or 

Learned Hand—that you have encountered a rare 

master of the craft of judging.

Still, I t
hink I detect in Kent’s opinions some 

things that may be characteristic of their author. It 

seems that he had one quality I value highly in judges: 

the ability, or willingness, to put one’s personal 

preferences, and one’s vanity, aside. In Seixas v. Woods8 

—a case of such enduring fame that I studied it, if 

my memory does not deceive me, in law school a 

mere half century ago—Kent upheld the caveat emptor 

principle in a case where goods were not as the seller 

had represented them to be, but there was no express 

warranty, and no fraud. Kent found the case “clear… 

for the defendant” on the basis of “the ancient, and 

the uniform, language of the English law”9—though 

he said that the rule in civil (i.e., Roman) law juris-

dictions was otherwise, “and, if the question was res 

integra [an open one] in our law, I confess I sh
ould be 

overcome by the reasoning of the Civilians.”10 Years 

later, Kent as Chancellor decided Ogden v. Gibbons,11 a 

case that, under the name Gibbons v. Ogden,12 would 

become one of Chief Justice Marshall’s most famous 

decisions. Of course Kent knew that there was an 

important constitutional issue in the case; but he 

resisted any temptation to vent his views about it for 

posterity, saying only that the right of the New York 

legislature to pass the legislation at issue (which the 

United States Supreme Court was to hold invalid 

under the Commerce Clause) “has been settled (as far 

as the Courts of this state can settle it).”13 Kent decided 

the case on less exciting grounds: the interplay 

between the state statute and a federal license.

According to the legal historian John Langbein, 

Kent’s place in judicial history owes much to his role 

in the successful struggle to convert the law into a 

learned profession. He was an unremitting foe of 

what Langbein calls “folk law”—the idea, popular 

in the early days of our republic, that “[o]rdinary 

people, applying common sense notions of right and 

wrong, could resolve the disputes of life in localized 

and informal ways.”14 If there was anything Kent was 

not, it was a populist. H
e was quoted as rejecting the 

idea of translating the “Latin and intricate technical 

phrases” in his Commentaries by saying:

Pages from Commentaries on American Law by James Kent, 1889. 

Courtesy of the Internet ArchiveCourtesy of HathiTrust

What kind of legal 

protection would you 

have if e
very m

an could 

be a lawyer? A
ll things 

are changing, it is t
rue, 

but when you find 

law made easy to the 

meanest comprehension, 

look out for countless 

volunteers i
n our noble 

profession, to whom good 

Latin and correct E
nglish 

are alike inaccessib
le.
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The Judicial Career of Justice M. Dolores Denman (1931-2000) 

Justice Denman and Robert Abrams, her rival for Attorney 

General, June 1978. Associated Press / Newspapers.com

Justice Denman prepares to vote.  

Ron Moscati, Courier-Express, Buffalo / Buffalo State College 

Archives, Courier-Express Collection

Justice Denman at a campaign event in Binghamton, 

August 1978. Renee Myrae, Press & Sun Bulletin, Binghamton / 

Newspapers.com
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Anyone preparing a portrait of 

Benjamin Nathan Cardozo would 

necessarily approach the task with great 

trepidation. already there are so many 

wonderful writings about him, most 

especially Professor andrew Kaufman’s 

731-page masterpiece, which took more 

than 41 years to complete.1 surely, by 

now everything about Cardozo has 

been said. Moreover, the man and his 

work were, and remain, objects of rever-

ence. as Professor Kaufman observes, 

“Cardozo’s record and reputation have 

made him a point of comparison for 

other judges, usually in terms of a judge 

or judicial nominee falling short of the mark, as 

being ‘no Cardozo.’”2 He set the standard of judicial 

excellence for his day, and he continues to set the 

standard of judicial excellence for ours. 

Family and Early Years

benjamin nathan Cardozo and his twin sister, 

emily natalie, were born in new york City on May 

24, 1870, into an elite, prominent, sephardic Jewish 

family, the fifth and sixth surviving children of albert 

Jacob and rebecca nathan Cardozo.3

Despite a glorious heritage, his childhood was 

not an easy one, beginning with feeble health in his 

first d
ays of life. Weeks later, his mother’s brother, 

benjamin nathan (for whom he was named), vice 

president of the new york stock exchange and 

president of Congregation shearith Israel (the fam-

ily’s house of worship), was brutally murdered when 

returning home from services. Controversy swirled 

for months, but the murderer was never found. When 

Cardozo was two years old, his father, at the pin-

nacle of his career as a justice of the new york state 

supreme Court, was compelled to resign the bench 

in disgrace amid charges of corruption during the 

William “boss” Tweed era. and though he managed 

as a lawyer to maintain his family in comfort, theirs 

always was a solitary, reclusive life.4 Cardozo’s moth-

er, long chronically ill, died when he was nine years 

old, leaving his upbringing largely to his siste
r, ellen 

(nell), 11 years his senior, with whom he made his 

home. neither of them married. Indeed, only one of 

Benjamin naThan CarDozo (1870-1938)

Court of appeals 

1914–1932

Chief Judge 

1927–1932

JuDITH s. Kaye

This biography of Benjamin N. Cardozo appears in The Judges of the New York Court of Appeals: A Biographical History, 

edited by Albert M. Rosenblatt, and published in 2007 by Fordam University Press. The book features original biographies of 106 

chief and associate judges of the New York Court of Appeals and is a unique resource. It is available for purchase from major book 

retailers, directly from Fordham University Press (800.996.6987), and on our website.

Engraving of a younger John Jay, c. 1777. 

The Miriam and Ira D. Wallach Division of Art, Prints and Photographs: Print Collection, The New York Public Library
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ghe New York Court of Appeals is

no stranger to legal controversy,

although the nature of those disputes

may change with the times. These days

hot-button issues include the death

penalty, school funding, the state budg-

et and same-sex marriage. A little over a

century ago, the great divisive issue was

the right of privacy, an issue that today

still generates an occasionally strong

whiff of strife
. 

Back in 1902, New York was the first

state to face squarely the question of

whether the common law should rec-

ognize a right of privacy. The answer

given by New York’s highest court was a

resounding no, which immediately

fueled widespread public and profes-

sional debate, provoked the State

Legislature to react, was implicitly repu-

diated by its author, embodied the sex-

ism of its ti
me and continues to cast a

long shadow on the law of New York

and elsewhere.

Roberson v. Rochester F
olding Box Co.1

has never been a case just for New York

lawyers alone. It is f
amiliar to almost

every lawyer and law student in

America. It is o
ne of those rare, special

cases of first 
impression that stretch the

limits of the law and are used by gener-

ations of law professors to illustrate the

legal process and the zigzag way in

which the law sometimes develops. A

lightning rod of a judicial landmark,

Roberson was the Roe v. W
ade of its ti

me,

and 104 years later it retains great inter-

est, stim
ulates much discussion and

goes on yielding new insights.

The case has a heroine worth

remembering. Abigail Roberson, who

lived in Rochester, was an attractive,

strong-minded, sensitive, intelligent,

tenacious, intrepid, plucky but shy

young woman of 18 when the lawsuit

started. She had some photographs

made of herself at a studio, and her

boyfriend told her that a friend of his

was going to do a portrait from them.

“Little did I realize what they were

going to do with it,” she reminisced in

1967.2

The teenager sued because a big

milling company used her picture,

without her prior knowledge or con-

sent, and certainly without paying her,

on 25,000 posters and magazine adver-

tisements to sell its f
lour. Rather than

being flattered, Abigail was humiliated.

Alleging she was an object of derision

by jeering neighbors and as a result

needed medical care, she sued for men-

tal distress, seeking $15,000 in dam-

ages and an injunction.

Although lower courts found that

Abigail had stated a claim, the Court of

Appeals disagreed. In a close four-to-

three decision, the Court, over a vigor-

ous, moving and prescient dissent by

Judge John Gray, dismissed her com-

plaint on the ground that no “so-

called” right of privacy existed in New

York. The majority opinion, written by

Chief Judge Alton Parker, stressed the

The Roberson Privacy Controversy

continued on page 4

by Daniel J. Kornstein

Likeness of Abigail Roberson appearing in Profitable Advertisin
g (August, 1902), reproduced with 

the permission of the Public Library of Cincinnati and Hamilton County.

“Others would

have appreciated the

compliment to their

beauty implied in

the selec
tion of 

the picture for such

purposes.”

—Chief Judge Alton Parker
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Practical Proceedings in the Supreme Court of the State of New York, written by Alexander Hamilton, c. 1798. 

From the collection of the New York City Bar Association.

William Fullerton, Esq. at the Tilton-Beecher trial. The Daily Graphic, February 1, 1875, vol. VI, no. 592
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Elihu Root

himself, towards the end of his career, indicted on 

antitrust charges as a director of the Sugar Trust.) 

In 1868, after only a year with the firm, Root 

formed his own law firm with John H. Strahan, 

Strahan & Root. “With several other young lawyers, 

they took office space on the top floor of a ramshackle 

four-story wooden building at 43 Pine Street, one of 

the old residences which still s
tood between Broadway 

and Nassau Street.”5 The office had no elevator, ste-

nographer, telephone or typewriter.6 

Root’s practice flourished, although an early bit 

of legal work, while prestigious, would dog him to 

the end of his days. In 1871, he was part of the team 

of lawyers defending William M. Tweed in one of the 

several trials that brought down the corrupt Tammany 

Hall boss (facing off against prosecutor John Parsons, 

who had been his boss only a few years earlier). 

However, despite any taint from the association with 

Tweed, Root became one of the leading members of 

the bar in Gilded Age New York. In the current era of 

lawyer specialization, it is r
emarkable how the leading 

lawyers of the late 19th century, such as Root, excelled 

at once as litigators, tra
nsactional lawyers, and corpo-

rate counsel.

As a bachelor lawyer, Root lived from 1871 to 

1878 on Irving Place between 15th and 16th Streets, a 

short walk from the cynosure of affluent, Gilded Age 

New York City, the Fifth Avenue Hotel at 23rd Street. 

The plaque on the building that currently stands 

where Root’s rowhouse once stood, commemorating 

his time on Irving Place, is the only tangible trace in 

New York City of his many years as one of its le
ading 

citizens.7 Upon his marriage in 1878, he lived briefly 

with his new in-laws and then in a house they bought 

for the newlyweds at 30 East 55th Street.8 

Beginning in 1884, Root successively formed 

law partnerships with Willard Bartlett, Theron G. 

Strong, and Samuel B. Clarke.9 Increasingly active in 

Republican politics, Root discussed with Speaker of 

the House Thomas B. Reed the possibility of Reed’s 

joining his law firm (then Root & Clarke) if Reed lost 

the leadership fight in the House of Representatives 

New York University (then known as University of the City of New York), Washington Square, 1850, where Root studied law. 

The Miriam and Ira D. Wallach Division of Art, Prints and Photographs: Print Collection, The New York Public Library
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misleading and overly simplistic.

Reality is more complicated, espe-

cially given the passage of time and

the intervening institutional inter-

play between the Court of Appeals

and the Legislature. 

It is o
ne thing to consider how an

issue should be decided initially, it is

quite another to reconsider an issue

resolved over a century earlier. Today

the question posed by Roberson is no

longer one of first 
impression. The

slate is no longer blank. The

Legislature, for example, has rejected

proposed bills to expand privacy tort

liability in New York. Such factors

may or may not be dispositive, but

they should at least be weighed.

What makes Roberson endlessly

fascinating is its 
uncommon conflu-

ence of several issues that have never

yet been fully resolved to everyone’s

satisfaction: the source and scope of

the right of privacy, the respective

roles of judges and legislatures in

creating new legal rights, the need

for the common law to keep pace

with changing conditions, the way

courts can speak to each other and

to other branches of government, the

specter (real or imagined) of

increased litigation, the effect of a

dissenting opinion on the future

course of the law, the potential for

legal periodicals to influence courts,

the desirability of judges comment-

ing on their decided cases and the

importance of avoiding sexism in the

law.
Roberson had all these debatable

issues and more. It is p
eopled with

fascinating characters. Whether or

not we agree with its outcome,

Roberson is a riveting case that still

merits careful study, for the many

controversies embedded in it are far

from settled. Just as we can some-

times see a world in a grain of sand,

so too can we occasionally see much

of the legal universe in a single case.

Susan Washington, currently the

Rochester public librarian for Local

History and Genealogy, put it best.

Responding to our request for infor-

mation, she wrote: “I will be raising

a glass to Abbie this weekend! Thank

you for the interesting search.”

Endnotes on page 13

wrote Judge O’Brien, 

by law.” 
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Act of 1934 (IRA),59 which enabled Indian Nations 

to exercise powers of limited self-government, but 

did not end federal involvement in tribal matters. 

The IRA provided a process for Indian Nations to 

reorganize their governments by adopting written 

constitutions.60 Notably, boilerplate IRA constitutions 

included blood quantum as a criterion for tribal 

membership, specifically calling for “one-half or more 

Indian Blood.”61 The United States Supreme Court 

has since held that Indian Nations have the right to 

define their own membership as part of the political 

status of their nations.62 Only those with legal status, 

or those eligible for membership in a federally recog-

nized tribe, receive trust benefits guaranteed by the 

United States.63

By the end of World War II, th
e United States hit 

its full economic stride. However, American Indians 

were left behind.64 Indians experienced the highest 

rates of unemployment and suicide, as well as the 

lowest incomes and life expectancies in their history.65 

The past policies promoting Indian self-rule were 

considered a failure.

Once again, the government began transitioning 

back to assimilation type policies as a solution, 

ushering in the Termination Era. Congress solidified 

this approach on August 1, 1953, when it adopted 

House Concurrent Resolution 108, declaring as policy 

its aim to “as rapidly as possible … make the Indians 

… subject to the same laws and entitled to the same 

privileges and responsibilities as are applicable to 

other citizens [and] to end their status as wards … 

and to grant them all of the rights and prerogatives 

pertaining to American citizens.”66

The government’s termination policy also 

included the eventual transfer of civil and criminal 

jurisdiction to state governments and courts. New 

York State was constantly in conflict with the federal 

government in supreme control over Iroquois land 

affairs,
67 arising out of the State’s assumption of a 

self-defined role as guardian of the Indians, sim
ilar to 

the earlier trust role of the United States.68 The state 

hoped through assimilation, Indian Nations would 

eventually hold land in severalty, abandon present 

restrictions against ownership by non-Indians as do 

western tribes and transition “… from hermithood to 

the vigorous and responsible citizenship assured by 

their intelligence, independence, and courage.”69

But much confusion surrounded the general 

question of the state’s power to legislate for Indians 

living on the reservation.70 In 1942, the Second Circuit 

addressed this issu
e in United States v. F

orness.
71 Forness 

involved an attempt by the Seneca Nation to cancel 

a lease in the City of Salamanca for nonpayment.72 

The Second Circuit determined “state law cannot 

be invoked to limit the rights in lands granted by 

the United States to the Indians, because state law 

does not apply to Indians without the consent of the 

United States.”73

Forness led to the creation of the Joint Legislative 

Committee on Indian Affairs,
74 which in turn led to 

the 1948 grant by Congress of concurrent criminal 

jurisdiction to New York State,75 and a similar grant 

of partial civil jurisdiction in 1950.76 Congress took 

Tom Torlino, a Navajo student at the Carlisle Indian Industrial School, before and after. 

Richard Henry Pratt Papers, 1862-1956, Beinecke Rare Book and Manuscript Library, Yale University
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The Tombs Angel: 

An Exemplary Life of Service  

by John F. Werner & Robert C. Meade, Jr.* 

Lately, notice has finally been taken of the paucity of monuments in 

the public parks, squares and buildings of our country and of New 

York City that pay tribute to women deserving of recognition. Until 

very recently, in all of Central Park there were no monuments honoring real 

women, only several commemorating fictional ones, and there are very few 

public monuments to deserving women throughout all of New York City.1  

This makes all the more remarkable the fact that in 1904 a tribute was erected 

in lower Manhattan honoring Rebecca Salome Foster for her devoted, selfless 

attention to the inmates of the original Tombs Prison and other unfortunates, 

including many immigrants—work that earned her the sobriquet the “Tombs 

Angel.” Mrs. Foster was a one-person combination of social services agency, 

probation officer, and legal aid society working on behalf of the courts and the 

accused and convicted, as well as their families, at a time when government 

services for the poor were either non-existent or in their infancy.2

Mrs. Foster and How Her Work Began

Rebecca Salome Elliott was born in 1848 into a large family in Mobile, 

Alabama. In 1865, she married John A. Foster (1833–1890), a Civil War infan-

try officer who, among other forms of service, took part in the investigation 

of the assassination of Abraham Lincoln conducted by the Judge Advocate 

General’s Office, and who at his decommissioning held the rank of General. 

After the war, John Foster practiced law in New York City.

The historic Calvary Episcopal Church, which stands to this day at 277 

Park Avenue South at 21st Street in Manhattan, where Mrs. Foster and her 

two daughters were married, played a central role in Mrs. Foster’s life and in 

the work she undertook on behalf of immigrants and outcasts. It seems that 

the inspiration for her good works arose out of her church associations and 

the then-thriving and robust Anglican missionary movement. Rev. Henry 

Y. Satterlee (1843–1908), the rector of Calvary Church (1882–1896) and later 

the first Episcopal Bishop of Washington, D.C., helped Mrs. Foster through a 

spiritual crisis occasioned by the deaths of two of her children and motivated 

her to lead a life of service.3

John F. Werner, Esq.,  

LL.B., Fordham University School of Law, 

LL.M., New York University School of Law. 

His career in public service was in the New 

York State Court System, including as Chief 

Court Attorney for the Appellate Term, First 

Department, then as Clerk of Court for the 

Appellate Term, First Department, followed 

by 30 years, concluding in 2019, as Chief 

Clerk and Executive Officer of the Supreme 

Court, Civil Branch, New York County at 60 

Centre Street. He is a longtime member of 

The Advisory Committee on Civil Practice to 

the Chief Administrative Judge of the Courts 

of the State of New York.

Robert C. Meade, Jr., Esq.,  

J.D., Fordham University School of Law. 

Mr. Meade was in private practice and public 

service, including years as deputy to Mr. 

Werner.  Mr. Meade is the author, co-author, 

or editor of four books and for more than 20 

years was an editor of the annual guide to 

civil practice in Supreme Court published by 

the New York County Lawyers’ Association.

* A longer version of this article will appear in the near future on the website of the Historical 

Society of the New York Courts.
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The Tombs Angel: An Exemplary Life of Service  

Inside the male prison, c. 1872. Originally published in Lights and 

Shadows of New York Life by James McCabe

A boys’ cell in the Tombs, 1870. Mrs. Foster worked with the imprisoned, who were housed in cells such as these.  

The Miriam and Ira D. Wallach Division of Art, Prints and Photographs: Picture Collection, The New York Public Library

Interior of the Tombs, Murderer’s Row. Originally published in 

Darkness and Daylight by Helen Campbell, 1895
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tion for judgment absolute. It’s still

there at CPLr 5601(c). (I’m not back-

tracking on my promise to keep this

personal, as you’ll see.) It addresses a

party who has won a big verdict at trial

only to see it reversed by the appellate

Division with a new trial ordered. It lets

the disappointed party take an appeal

to the Court of appeals from the order

directing the new trial, but only on con-

dition that the appellant (verdict win-

ner/appellate Division loser) stipulate

that if the order is affirmed, a final judg-

ment will be entered and a new trial

forfeited.  It’s 
 a  perilous  device  that

we  in  the  procedure vineyard warn

against often.  

Lawyers often don’t understand it.

In confidence that they can get the new

trial order reversed, and their big verdict

reinstated, they take the appeal and file

the stipulation.

My most graphic contact with this

statute was while sittin
g as a spectator

in the courtroom a few rows back from

He stared at me.  

With a gentle shrug, and of course the

twinkle, he said, “Well, I g
uess 

reasonable men may differ.”

addendum: “but you know, Judge Fuld

and Judge Van Voorhis dissented on

the ground that there was no solicita-

tion.” 2

He stared at me. With a gentle shrug,

and of course the twinkle, he said,

“Well, I guess reasonable men may dif-

fer.”
On Thursday nights in albany, the

Judge took us to the little quasi night-

club at the DeWitt Clinton hotel.

Fancy. (This was years ago, remember.)

On one of those evenings an overdosed

woman with a big straw hat was parad-

ing around planting the hat on any

head she pleased, and giggling. It

pleased her on one of these circuits to

plant the hat on Chief Judge albert

Conway.  and there he sat, gentle man

that he was, red-faced but grinning,

until one of us in the entourage stood

up, took off the hat and returned it to

the overdosed lady with thanks.

There’s a statute on the books that

supplies a device known as the stipula-

counsel’s table.  an elderly advocate,

with little hair but great enthusiasm, had

just begun his argument when Judge

Charles Desmond—the senior associate,

sitting on the Chief’s right— intervened

with a comment.  “I see you’re up here

on a stipulation for judgment absolute.”

“yes, your honor.”  “are you aware that if

we should find the appellate Division

anywhere within its broad discretion to

grant a new trial, we will affirm and

you’ll lose your verdict and the new trial

both?” “Why, yes, I believe I understand

that, Judge.” now Judge Desmond sat

back. With arms spread wide, he had a

little fun.  “anywhere within its broad—

brrrrrooooaaadbrOOOOOOOOOaaa

DDD—discretion, and you’re out of

court irrevocably.”  

beads of perspiration formed on the

back of the unhappy lawyer’s head, but

now came the consoling voice of the

Chief Judge: “Perhaps you’d like to take

a moment to confer with your adversary

in the lawyers’ room.”  The man nodded

vigorously, did an about-face and disap-

peared with his opposite number into

the lawyer’s room, and out of my life.

What he did in the lawyers’ room, I

was told, was agree to withdraw the

appeal, with relief and gratitude.  It w
as

a graphic lesson—not just to him but to

me—on the perils of the stipulation for

judgment absolute.  I’ve carried my dis-

trust of it in
to four editions of my text-

book on new york Practice.3

The only soft thing I associate with

this draconian statute is the gentle voice

of the Chief Judge, ushering a grieving

stipulator into the shelter of the lawyers’

room.

Endnotes:

* The Honorable albert Conway died in 1969 at the

age of 80. He served as a Judge of the Court of

appeals from 1941 to 1959. He was first 
elected to

the Court as an associate Judge on november 5,

1940. In 1954, he was elected Chief Judge and

served in that position until his mandatory retire-

ment on December 31, 1959.

1 People v. Liebenthal, 5 n.y.2d 876, 182 n.y.s.2d 26,

155 n.e.2d 871 (1959). 

2 by a 5-2 vote, the Court of appeals affirmed without

opinion the defendant's conviction. Id. at 876,

182 n.y.s.2d at 26, 155 n.e.2d at 872. Judges

Fuld and Van Voorhis dissented and voted "to dis-

miss the complaint upon the ground that there was

no evidence to establish solicitation upon the part

of the defendant as required by the statute." Id. 

3 see David D. siegel, new york Practice § 527 (4th

ed.). 

Chief Judge Conway with his law clerk, David D. Siegel, at the Court of Appeals in 1959.
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Litchfield Law School Alumni on the New York Courts

Cover of The Daily Graphic, depicting a cartoon of Susan B. Anthony after being charged with voting illegally.  

Women demonstrate for equality behind her, while men care for a child and carry groceries, 1873.  

Library of Congress, Prints and Photographs Division, LC-DIG-ppmsca-55836
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As part of its 20th anniversary celebrating New York’s courts 
and the rule of law, the Historical Society of the New York 
Courts proudly acknowledges the sixty-eight articles (and 

counting!) from the Society’s signature publication Judicial Notice. 
Originally conceived in 2003 by Court of Appeals Judges Judith 
S. Kaye and Albert M. Rosenblatt as a newsletter, the publication 
evolved into a scholarly journal under Chief Judge Kaye’s watch-
ful eye. In 2009, Judge Rosenblatt and Society Executive Director 
Marilyn Marcus gave it the moniker Judicial Notice, and Judge Kaye 
contributed scholarly articles as discussed below. Henry M. “Hank” 
Greenberg, one of Judge Kaye’s former clerks and then-future presi-
dent of the New York State Bar Association, served as Editor-in-Chief 
of the publication until 2015, when I (Justice Freedman) took over.

Across its seventeen past issues, available in full on the Society’s 
website and in legal databases, Judicial Notice shines a spotlight on 
New York’s rich legal history. It has featured luminaries of the New 
York Bar and Bench going back to the 18th century, significant events 
in New York’s legal and social history, landmark New York cases, 
the march from rejection and exclusion to acceptance and inclusion 
of women and minorities, and the functioning of our court system. 
Articles from Judicial Notice have been cited extensively in practice 
guides, law reviews, and bar journals across the country.

While each of the articles and stories published in Judicial No-
tice between 2003 and 2022 provides our readers with insight into 
the good and bad aspects of New York’s colorful legal history, we 
take this opportunity to highlight some recurring themes—and, of 
course, to invite you to revisit the wide-ranging scholarship we have 
featured over the years.

Judicial Notice:
Twenty Years of History About History

By Hon. Helen E. Freedman, Editor-in-Chief, 
with David L. Goodwin, Associate Editor, Style Editor
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Mark C. Dillon is a Justice of the Appellate 

Division, Second Judicial Department, an 

Adjunct Professor of New York Practice at 

Fordham Law School, and an author of the 

McKinney’s CPLR Practice Commentaries.  

He has authored By The Light of His Burning 

Effigies: Chief Justice John Jay in the Struggle of 

a New Nation, a book that is being published 

in 2020 by SUNY Press.

U.S. Chief Justice John Jay: 

When All Judges Were Originalists

by Hon. Mark C. Dillon

There has been a debate amongst scholars about the definition of 

originalism. Does originalism, in interpreting the Constitution, 

refer to the intent of the drafters o
f the document produced by 

the Constitutional Convention on September 17, 1787, or alternatively, 

does it refer to the intent of the document reflected by its plain language 

as understood and ratified by the states? For many issues there is no 

daylight between the two schools of thought. However, there was one 

nationally-divisive case decided by U.S. Supreme Court in 1793 where the 

expressed intent of the constitutional drafters and the plain language of 

the Constitution were at odds with one another. The case was Chisholm 

v. Georgia, 2 U.S. (2 Dall.) 419.  In the 1790s, all issu
es brought to the 

U.S. Supreme Court were by definition of first im
pression under the 

newly-developing American jurisprudence. All jurists a
t the time were 

“originalists,” but Chisholm forced the justices of the Supreme Court to 

choose whether their brand of originalist th
ought was tied to the intent of 

the founding fathers as drafters, or to the words that the founding fathers 

actually wrote.

John Jay was our nation’s first Chief Justice, serving in the office from 

1789 to 1795.1 During those years, Jay presided over only eleven reported 

and unreported cases decided after oral argument, all under the new 

Constitution. Chisholm was the third case of the eleven. There is a misim-

pression that the first great case of constitutional significance was Marbury 

v. Madison,2 decided under the fourth Chief Justice, John Marshall, in 

1803. This misimpression is fed by the fact that in law schools, Marbury 

v. Madison is typically the first case read by students in the introductory 

course on constitutional law. The first case of far-reaching constitutional 

dimension was actually Chisholm, which, in my opinion, is overlooked 

only because its holding was thereafter nullified by ratification of the 

11th Amendment.

A significant issue in the late 1780s was whether a citizen of a state 

would be permitted to commence a lawsuit in federal court against 

another state. At the Constitutional Convention in Philadelphia, the 

states fought mightily to each retain their sovereign immunity and not be 

subject to suits in the federal courts. The issue was not just philosophical, 

but monetary. The original thirteen states had borrowed over $200 mil-

lion during the Revolutionary War, which was a dizzying amount of debt 

6

Publication of these monthly

reports in pamphlet form began

in January 1816; the publisher

was Daniel Rogers, a lawyer, and

his stated purpose was the report-

ing of criminal proceedings,

which comprised the bulk but by

no means the totality of the con-

tents of the Recorder.  The price

to subscribe was $3 per year.  An

annual index of cases was also

published.

The printer for the 1816 year

was Charles N. Baldwin, who

used its covers to advertise non-

legal publications he printed, and

whose prosecution for criminal

libel as proprietor of the

“Republican Chronicle and City

Advertiser” is reported in the

November 1818 issue.  From

1817 onwards, each issue carried

a certification that the Recorder

was “useful and interesting” and

“worthy of patronage and sup-

port” signed by several luminar-

ies including Daniel D. Tompkins

(Vice President of the United

States and member of the New York bar), DeWitt Clinton

(by then, Governor of the State of New York), Jacob Radcliff

(at that time, Mayor of the City of New York) and other

public officials including the Recorder, a Justice of the

Supreme Court and the District Attorney. However, like so

many other efforts of this kind, the Recorder proved

ephemeral:  the last evidence of its existence is the two-hun-

dred page case index for 1821, in which digests of topical

out-of-state cases are also inserted, along with a plea by

Daniel Rogers to his subscribers, dated May 29, 1822, 

“that immediate payment of all arrears is in
dispensable.”

Although at least a portion of the Recorder was com- 

mercially reprinted in 1842, it remains inaccessible to 

historians.14

c. Edmond C. Genet

Genet (right) burst

into the United States

in the spring of 1793 as

the ambassador of the

Girondist revolutionary

government of France.

Landing at Charleston,

he made a triumphant

march northwards, turning

out enthusiastic supporters by

the thousands and recruiting

Americans to man ships he

commissioned as French pri-

vateers against British ship-

ping, for whose prizes he pur-

ported to establish French

prize courts on American soil.

Even before Genet arrived in

May at the American capital,

Philadelphia, President

Washington had issued a neu-

trality proclamation, and

Genet’s frig
ate, “L’Embuscade,”

had sent two prizes into

Philadelphia, one owned by

Americans.  This highly

inflamed situation continued

for the balance of the year, during which Genet brazenly

sought to raise support within the United States over the

President’s objection and traded insults in the press with

arch-Federalists C
hief Justice Jay and Senator Rufus King.

The President demanded that France recall Genet, in Paris

the Girondists gave way to Robespierre and the Terror,

and the French government sent Fauchet, a new ambassa-

dor, to Philadelphia with orders to recall and arrest

Genet.  Genet came to believe that the warship that

brought Fauchet carried a guillotine on board for use on

him.
He did not go back.  In November 1794, he consum-

mated in marriage the romance he had begun as ambas-

sador with Cornelia, daughter of Governor Clinton and

first cousin of future Mayor DeWitt Clinton.  After her

death in 1810, he remarried—the daughter of the

Postmaster General this tim
e—and lived on as a gentle-

man farmer until his death in 1834.13

III. THE NEW-YORK CITY-HALL RECORDER

In the per iod before the Civi l  War, the City Hall in

New York was the site not only of the executive govern-

ment of the City but also of its courts.  A
part from the

Court of General Sessions and the Mayor’s Court, in

which the Mayor presided, the pages of the Recorder

report proceedings there in these additional courts during

the six-years of its p
ublication:

Marine Court (with Henry Wheaton presiding)

Supreme Court (a single Justice on circuit)

Chancery Court (Chancellor James Kent presiding)

Court of Oyer and Terminer and General Gaol Delivery

United States Circuit Court

Supreme Court (en banc)
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Legal Luminaries: The Celebrated and the (Relatively) Unknown

We start with the personalities, the people who shaped New York’s legal history and, eventually, the 
nation’s. First up are the repeat players—the titans of New York legal history. Three legal lumi-
naries—John Jay, James Kent, and Benjamin N. Cardozo—have been featured in more than one 

article. In addition, some lesser-known luminaries make appearances in one or more articles.

The first Chief Justice of New 
York and the United States, John 
Jay has been the subject of no 
fewer than five articles in Judicial 
Notice. In Judicial Notice 5, Walter 
Stahr, attorney and author of a 
2017 book on Jay, provides insight 
into how Judge Jay’s wisdom and 
guidance provided an auspicious 
beginning to our post-Revolution-
ary War court system in John Jay as 
New York’s First Chief Justice. Justice 
Mark C. Dillon, associate justice 
of the Appellate Division, Second 
Department, examines a differ-
ent aspect of Jay’s jurisprudence 
in Chief Justice John Jay: When all 
Judges were Originalists, focusing on 
the Jay approach to “originalism,” 
published in Judicial Notice 15. In 
the same issue, attorney Paul D. 
Rheingold tells us about John Jay: 
Practicing Lawyer for Seven Years, 
delving into his early years as a 
lawyer and how they may have 
influenced his later work as Chief 

Justice of two courts, Governor of 
New York, and diplomat. And the 
late Judge Judith Kaye, ever aware 
of Jay’s portrait peering down on 
her in the hall of the Court of 
Appeals, provided two Jay articles: 
the first, a full biographical sketch 
in Judicial Notice 8 (Kaye on Jay: 
New York’s First Chief – The Family 
Man) and the second in Judicial 
Notice 11 focusing more on Jay’s 
lasting legacy (Kaye on Jay: Revis-
ited).

Chancellor James Kent, profes-
sor of law at Columbia University 
in the late 18th century, judge in 
the Supreme Judicature Court in 
the early 19th century, and head 
of the Court of Chancery in New 
York from 1814 to 1823, has been 
called the American Blackstone for 
his important role in transform-
ing American law from a ragged 
upstart into a learned profession. 
Appropriately, then-New York 
State Reporter Gary D. Spivey, in 

Two Centuries of Court Reporting 
from Judicial Notice 2, emphasizes 
Kent’s promotion of court report-
ing as a means of recording cases, 
and how Kent advanced principles 
that would become the touchstone 
of American jurisprudence. Hon. 
Robert S. Smith, former associate 
judge of the Court of Appeals, 
gives a provocative and amusing 
account of Chancellor Kent’s role 
in the development of New York 
law in Kent, the Father of American 
Jurisprudence, published in Judicial 
Notice 13. From Judicial Notice 11, 
attorney Craig A. Landy’s “Jaco-
bin Winds”, about the residency 
requirement for the practice of 
law, features Chancellor Kent as 
one of its chief proponents. And 
in his role as a legal and political 
opponent of President Martin Van 
Buren, Kent is mentioned several 
times in Justice Helen E. Freed-
man’s Van Buren article (Martin 
Van Buren: Accomplished Lawyer 

and Politician) in Judicial Notice 12. 
As an aside, Society Trustees and 
staff, together with some of the 
Chancellor’s descendants, par-
ticipated in the restoration of the 
Chancellor’s gravestone in Beacon, 
New York in 2016.

Chief Judge Benjamin Cardozo 
is known to every law student for 
his landmark decisions advancing 
New York and national jurispru-
dence. Chief Judge Judith Kaye, 
who often joked about storing her 
red shoes under, and her nail pol-
ish in, the drawers of Chief Judge 
Cardozo’s desk, writes a heart-
warming biography of Cardozo in 
Judicial Notice 6 (Featured Biography: 
Benjamin Cardozo), highlighting 
his many contributions to the law 
and his humanity. And Harvard 
Law Professor Andrew L. Kaufman 
revisits Cardozo’s signature juris-
prudential work in Judicial Notice 
8’s Forward to the Nature of the 
Judicial Process.

While Judicial Notice has paid 
homage to New York’s titans, a 

number of other lawyers signifi-
cant to New York’s legal history, 
but less well known today, have 
also appeared in its pages. Wil-
liam M. Evarts, longest serving 
President of the New York City 
Bar Association, defense counsel 
for President Andrew Johnson, 
and former United States Attorney 
General, appears in author and 
retired lawyer John D. Gordan III’s 
Judicial Notice 15 article on the 
prosecution of William S. Fuller-
ton (An All-Star Criminal Trial in 
the Gilded Age). Evarts appears in 
Battle in Brooklyn: The Cross-exam-
ination of Rev. Henry Ward Beecher 
at the Trial of the Century—pub-
lished in Judicial Notice 13 and 
written by historian and retired 
lawyer Michael Aaron Green—as 
Beecher’s defense counsel in the 
adultery case brought against the 
prominent Pastor by Theodore 
Tilton. Evarts is also front and cen-
ter in lawyer and Legal Landmarks 
author Robert Pigott’s article on 
Evarts’s real estate interests (For-
gotten Lawyer-Statesman and Second 
Avenue Fixture), also from Judicial 

Notice 13. And George Wickersh-
am, named partner in a promi-
nent New York firm and one-time 
Attorney General of the United 
States, is featured in attorney and 
biographer John Oller’s article in 
Judicial Notice 15 (The Scourge of 
Wall Street).

Judicial Notice has profiled 
several other familiar and unfa-
miliar names. Elihu Root, Secre-
tary of State, Senator and Nobel 
Prize winner, is featured in Robert 
Pigott’s Judicial Notice 15 article Eli-
hu Root: Nobel Peace Prize Recipient 
and Manhattan Real Estate Pioneer, 
while Nathan Sanford, U.S. Attor-
ney and Senator, is the subject of 
history professor Ann Sandford’s 
Nathan Sanford and his Contri-
butions to New York State Law in 
Judicial Notice 13. Court of Appeals 
Judges Stanley H. Fuld and Irving 
Lehman are the subject of the 
late Judge Jack B. Weinstein’s The 
Honorable Stanley H. Fuld and Hank 
Greenberg’s The Election of Chief 
Judge Irving Lehman, from Judicial 
Notice 2 and 6 respectively.

John Jay1 William Evarts2 James Kent3 
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The Judicial Career of Justice M. Dolores Denman (1931-2000) 

Justice Denman and Robert Abrams, her rival for Attorney 

General, June 1978. Associated Press / Newspapers.com

Justice Denman prepares to vote.  

Ron Moscati, Courier-Express, Buffalo / Buffalo State College 

Archives, Courier-Express Collection

Justice Denman at a campaign event in Binghamton, 

August 1978. Renee Myrae, Press & Sun Bulletin, Binghamton / 

Newspapers.com
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Laws of 1848, Chapter 200: married women can own property without 

it belonging to their husbands. New York State Archives, New York (State), 

Dept. of State, Bureau of Miscellaneous Records, Enrolled acts of the State 

Legislature, Series 13036-78, Laws of 1848, Chapter 200

Portrait of Ernestine Rose. Published in History of Woman Suffrage, eds. 

Elizabeth Cady Stanton, Susan B. Anthony, and Matilda Joslyn Gage

Victoria Claflin Woodhull reading an argument in favor of women’s suffrage to the Judiciary Committee of the House of Representatives, 1871.  

Library of Congress, Prints & Photographs Division, LC-USZ62-2023

Women Join the Crowd

It probably has not escaped your notice that the aforementioned titans of New York legal history all are 
male, reflecting the gender (im)balance of the profession through the mid-to-late 20th century. On the flip 
side, Judicial Notice has charted the increasing acceptance of women in the law across a number of articles.

In Judicial Notice 3’s Women 
Jurors in Tompkins County, Tompkins 
County Historian Carol Kammen 
tells how the Tompkins County 
Bar Association first considered 
advocating that women be allowed 
to serve as jurors in 1936. Prior to 
that, women were excluded from 
jury service in New York despite 
the enactment of women’s suffrage 
laws. In 1937, the state legislature 
enacted a law permitting women 
to serve as jurors, but women could 
still be excused just by virtue of 
their gender until 1975. A United 
States Supreme Court decision 
requiring jurors to be chosen from 
a cross section of society led to a 
legislative change as a cross section 
of society included women.

In Judicial Notice 9, Maria T. 
Vullo, adjunct professor of law at 
Fordham and former Superinten-
dent of the New York State Depart-
ment of Financial Services, gives a 
riveting account of the prosecution 

of Margaret Sanger for bring-
ing birth control clinics to poor 
women in New York City (People v. 
Sanger & the Birth of Family Plan-
ning in America). For doing that, 
Sanger spent a month in jail (as 
did her sister), and her conviction 
was affirmed all the way up to the 
Court of Appeals by a bench that 
included Benjamin Cardozo.

Judicial Notice 12 recounts sto-
ries about the first women to break 
barriers by entering the previously 
all-male world of New York law. 
Featured are the first woman to 
be admitted to the New York State 
Bar, the first woman to serve as 
a District Attorney in New York, 
and the first woman to be admit-
ted to the Supreme Court of the 
United States. Appellate Division, 
Fourth Department Justice Erin 
M. Peradotto describes Belva Ann 
Lockwood’s efforts to be admit-
ted to practice before the United 
States Supreme Court in 1879 

(Breaking Convention), and Chau-
tauqua County Historian Michelle 
Henry recounts Kate Stoneman’s 
challenges to practice in the courts 
of New York in 1885 (Raising the 
Bar for Women). Both Stoneman 
and Lockwood needed legislative 
intervention from all-male leg-
islatures to achieve the right to 
practice the profession for which 
they were well qualified. Michael 
B. Powers details the story of Char-
lotte Smallwood-Cook’s election 
as District Attorney of Wyoming 
County in 1950—the first woman 
to hold such an office in New York 
State (appropriately, New York’s 
First Woman Elected District Attor-
ney). And retired Judge Richard 
Dollinger tells stories about some 
of the men whose foresight helped 
women achieve property rights 
and positions, ultimately leading 
to the famous Seneca Falls Con-
vention (Judicial Intervention: The 
Judges Who Paved the Road to Seneca 
Falls in 1848).

Judicial Notice 16 features three 
women who left indelible marks 
on New York jurisprudence—one 
at the end of the 19th century, one 
at the end of the 20th century, and 
one in the beginning of the 21st 
century. Former Chief Supreme 
Court Clerk John F. Werner and 
his former Deputy Clerk Robert 
C. Meade, Jr., highlight Rebecca 
Salome Foster (The Tombs Angel: 
An Exemplary Life of Service), who 
had the ear of many New York City 
judges despite not being a trained 

lawyer as she both defended im-
poverished individuals in criminal 
proceedings and provided them 
with sustenance and a path to 
rehabilitation. Retired Court of 
Appeals Judge Eugene M. Fahey 
and Dr. Gordon W. Lyon tell the 
story of the first woman to hold 
the position of Presiding Justice of 
the Appellate Division: Honorable 
M. Dolores Denman, whose name 
is emblazoned on a major state 
courthouse (The Judicial Career of 
Justice M. Dolores Denman). And 

St. Johns Law Professor John Q. 
Barrett finds a “local angle” on the 
late United States Supreme Court 
Justice Ruth Bader Ginsburg, 
charting the New York practice 
of the woman who has recently 
become an icon in the pantheon 
of American jurisprudence and 
has been immortalized in a statue 
in the borough of her birthplace 
(Ruth Bader Ginsburg Litigating 
Against Gender Discrimination … 
and Remembering One Such New 
York Case).

Portrait of Kate Stoneman. Courtesy of the Jamestown City Historian’s Office
Albany Law School on State Street 1879-1926. Courtesy of Albany Law School

Raising the Bar for Women

Women Jurors4 

Kate Stoneman5 Dolores Denman6
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Danielle J. Mayberry is a Judicial Law Clerk at 

the Saint Regis Mohawk Tribal Court located 

in Akwesasne, New York. She is an alumna 

of Jamestown College and the University of 

Idaho College of Law. Danielle is a citizen of 

the Te-Moak Tribe of Western Shoshone.

Photo Credit: Alexandrea Delgado.

by Danielle J. Mayberry

Since first contact, federal Indian policy and law has impacted 

American Indian children and families, targeting them as a means 

to assimilate Indian Nations into American society. In the begin-

ning, Indian children were targeted for military and diplomatic purposes 

in order to undermine tribal resistance. This assimilation policy later 

shifted toward stripping these children from their culture and families 

by placing them in boarding schools during the 1800s, and then to 

removing Indian children from their homes and placing the children into 

non-Indian homes.

The high rates of Indian children removed from their homes led to 

a movement by tribal leaders, Indian activists, and Indian organizations 

in the 1960s and 1970s calling for Congress’s attention to the Indian 

child crisis. I
n 1978, after more than four years of hearings,1 Congress 

determined that federal intervention was necessary to address the crisis 

and protect the stability and security of Indian Nations and their families. 

Congress found that when states exercised jurisdiction over Indian 

child-custody proceedings, they often failed to recognize the cultural and 

social standards of Indian families. These failures led to an alarmingly 

high percentage of broken Indian families.2

In order to address this issue, Congress enacted the Indian Child 

Welfare Act3 (ICWA) on November 8, 1978. The ICWA is a remedial 

statute designed to alleviate the “wholesale separation of Indian children 

from their families”4 by establishing the “minimum Federal standards for 

the removal of Indian children from their families and the placement of 

such children in foster or adoptive homes”5 that state courts and adminis-

trative officials must follow.

This article provides an overview of the relevant United States federal 

Indian law and policies that led to the need for the ICWA and provides the 

framework of the federal trust responsibility to Indian Nations. Second, 

it addresses the Indian child crisis. T
hird, this article explores the Indian 

Country response to the crisis a
nd delves into the legislative hearings 

before Congress that led to ICWA’s adoption. Finally, it provides an over-

view of the national solution to the Indian child crisis—the Indian Child 

Welfare Act of 1978.

The Origins and Evolution of the 

Indian Child Welfare Act

3

ghe New York Court of Appeals is

no stranger to legal controversy,

although the nature of those disputes

may change with the times. These days

hot-button issues include the death

penalty, school funding, the state budg-

et and same-sex marriage. A little over a

century ago, the great divisive issue was

the right of privacy, an issue that today

still generates an occasionally strong

whiff of strife
. 

Back in 1902, New York was the first

state to face squarely the question of

whether the common law should rec-

ognize a right of privacy. The answer

given by New York’s highest court was a

resounding no, which immediately

fueled widespread public and profes-

sional debate, provoked the State

Legislature to react, was implicitly repu-

diated by its author, embodied the sex-

ism of its ti
me and continues to cast a

long shadow on the law of New York

and elsewhere.

Roberson v. Rochester F
olding Box Co.1

has never been a case just for New York

lawyers alone. It is f
amiliar to almost

every lawyer and law student in

America. It is o
ne of those rare, special

cases of first 
impression that stretch the

limits of the law and are used by gener-

ations of law professors to illustrate the

legal process and the zigzag way in

which the law sometimes develops. A

lightning rod of a judicial landmark,

Roberson was the Roe v. W
ade of its ti

me,

and 104 years later it retains great inter-

est, stim
ulates much discussion and

goes on yielding new insights.

The case has a heroine worth

remembering. Abigail Roberson, who

lived in Rochester, was an attractive,

strong-minded, sensitive, intelligent,

tenacious, intrepid, plucky but shy

young woman of 18 when the lawsuit

started. She had some photographs

made of herself at a studio, and her

boyfriend told her that a friend of his

was going to do a portrait from them.

“Little did I realize what they were

going to do with it,” she reminisced in

1967.2

The teenager sued because a big

milling company used her picture,

without her prior knowledge or con-

sent, and certainly without paying her,

on 25,000 posters and magazine adver-

tisements to sell its f
lour. Rather than

being flattered, Abigail was humiliated.

Alleging she was an object of derision

by jeering neighbors and as a result

needed medical care, she sued for men-

tal distress, seeking $15,000 in dam-

ages and an injunction.

Although lower courts found that

Abigail had stated a claim, the Court of

Appeals disagreed. In a close four-to-

three decision, the Court, over a vigor-

ous, moving and prescient dissent by

Judge John Gray, dismissed her com-

plaint on the ground that no “so-

called” right of privacy existed in New

York. The majority opinion, written by

Chief Judge Alton Parker, stressed the

The Roberson Privacy Controversy

continued on page 4

by Daniel J. Kornstein

Likeness of Abigail Roberson appearing in Profitable Advertisin
g (August, 1902), reproduced with 

the permission of the Public Library of Cincinnati and Hamilton County.

“Others would

have appreciated the

compliment to their

beauty implied in

the selec
tion of 

the picture for such

purposes.”

—Chief Judge Alton Parker
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Bending Towards Justice: New York’s Civil Rights Battles

Increasing awareness of discrimination against minorities in our society, simply based on prejudice and 
fear of the other, has been the theme of several Judicial Notice articles, as has the ebb and flow of the long, 
painful, and ongoing struggle to secure meaningful civil rights. In Judicial Notice 4, John Gordan gives 

a full account of the Lemmon Slave Case, involving eight enslaved people brought to New York by a Virginia 
family in 1852. The trial court ordered the enslaved people freed, as slavery had long been abolished in New 
York. Although the enslaved people were removed and the family compensated, the case was appealed on the 
ground that the enslaved people had not been fully manumitted or emancipated. While it was proceeding, the 
infamous Dred Scott decision was handed down by the United States Supreme Court. The New York high court 
decided, by a split decision, that it was not bound by Dred Scott, as New York’s strong jurisprudence in opposi-
tion to slavery overcame any restrictions imposed by the United States Constitution’s Commerce Clause. (As 
an aside, John Jay’s grandson and prominent attorney William Evarts were involved in this important case on 
the side of the formerly enslaved people.)

The Society now has a travel-
ing exhibit telling the story of the 
Lemmon Slave Case that is current-
ly on tour across the state to 45 
courthouses over a 90-week peri-
od. The exhibit features eight text 
panels accompanied by images  
and a ten-minute video narrated 
by James Earl Jones, showing how 
state courts interpreted state law to 
free enslaved people brought into 
New York. Work is in progress to 
develop an audio featurette that 
will tell the story from the per-
spective of Emmeline, the oldest 
of the eight enslaved Lemmons, 
who put her faith in the New York 
Courts. Additionally, Judge Albert 
Rosenblatt’s book on the case, un-

der contract with SUNY Press, will 
soon be available.

In an article in Judicial Notice 12, 
Craig Landy recounts the story of 
emancipation of enslaved people 
in New York State, years before the 
Emancipation Proclamation and 
13th Amendment to the United 
States Constitution effected change 
nationwide (“When Men Amongst 
Us, Shall Cease to be Slaves”: The 
Bicentennial of New York’s 1817 Final 
Act of Emancipation).

In Judicial Notice 11, Judge 
Denny Chin of the U.S. Court of 
Appeals for the Second Circuit and 
Crowell partner Kathy Hirata Chin 
explore the disquieting history of 

the treatment of Asian Americans 
by American courts, including 
the United States Supreme Court 
(Asian-Americans and the Law). 
They focus on four specific cases 
of overt discrimination against 
Asian-Americans: the Lewd Chinese 
Women case, the prosecution of 
Tokyo Rose, the prosecution of 
the Hart Mountain draft resisters 
(interned Japanese who resisted 
the World War II draft while their 
families were interned), and the 
prosecution of the murderers of 
Vincent Chin in 1982. The arti-
cle’s description of the treatment 
of Japanese Americans during 
and after World War II is just 
another reminder of the recency 

of legalized discrimination. The 
Chins end up on a positive note 
by applauding the recent progress 
of Asian Americans as part of the 
fabric of American society.

Judicial Notice 14 holds a special 
place of distinction as our issue de-
voted to legal and social treatment 
of Native Americans. Hon. Carrie 
Garrow, Chief Judge of the Saint 
Regis Mohawk Tribal Court and 
former Executive Director of the 
Center for Indigenous Law, Gover-
nance, and Citizenship at Syracuse 
University College of Law, elab-
orates upon the history of New 
York’s attempt to deprive Native 
Americans of the sovereignty over 
tribal lands that United States 
treaties had guaranteed (New York’s 
Quest for Jurisdiction over Indian 
Lands). She describes the transfer 
of civil and criminal jurisdiction 
from tribal to state courts and the 
wholesale attempt to obliterate 
Six Nations culture by forcing 
its members to assimilate into 
the Euro-American mainstream. 
Danielle J. Mayberry, Judicial Law 
Clerk of the Saint Regis Mohawk 
Tribal Court, tackles assimilation 

from a different angle, describing 
the deliberate removal of large 
numbers of Indian children from 
their homes for placement outside 
of tribal homes, thus depriving 
the children both of their rightful 
cultural heritage and the stability 
necessary for personal achieve-
ment (The Origins and Evolution 
of the Indian Child Welfare Act). In 
1978, the United States Congress, 
by passing the Indian Child Wel-
fare Act (ICWA, the constitutional-
ity of which is currently before the 
U.S. Supreme Court), recognized 
the importance of keeping chil-
dren within their tribal homes, 
and the Bureau of Indian Affairs 
issued regulations designed to 
enforce the Act’s provisions in state 
and federal courts throughout 
the country. Dr. Lori V. Quigley, 
then-Vice President of Academic 
Affairs at Medaille College, pro-
vides considerable detail about the 
maltreatment of Indian children, 
who were forced into asylums or 
“boarding schools” beginning in 
the 19th century and lasting well 
into the 20th century (Thomas 
Indian School: Social Experiment 

Resulting in Traumatic Effects). Dr. 
Quigley’s own mother had been 
placed into one such institution 
in 1942. Revelations about these 
institutions was one precipitating 
factor in passage of ICWA. The 
legal future for Native New York 
citizens looks brighter as retired 
First Department Justice Marcy 
L. Kahn’s article describes her 
role working together with Tribal 
Nation representatives to establish 
the New York Federal-State-Tribal 
Courts and the Indian Nations 
Justice Forum (New York State’s 
Recent Judicial Collaboration with In-
digenous Partners: The Story of New 
York’s Federal-State-Tribal Courts and 
Indian Nations Justice Forum). The 
Forum sponsored Listening Con-
ferences in the early 21st century 
in which attendees shared cultural 
experiences. The Conferences have 
been responsible for legislation 
pursuant to which the tribal and 
state courts work together so that 
state courts recognize tribal court 
rulings and tribal members ac-
cused of crimes are provided with 
access to bail.

Pauline Seneca7 Mochida Family8 
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Indeed, some of us remember Gitlow not so 

much for what the majority did, but for what one 

dissenting justice said; the brief, impassioned dissent 

of an elderly Civil War veteran named Holmes, joined 

in by Brandeis, stil
l rings in our mind’s ear more 

than 40 years after first 
reading it. Holmes disagreed 

with the majority’s description of Gitlow’s left-wing 

polemics as a “direct incitement.” “Every idea is an 

incitement,” responded Holmes. “It offers itse
lf for 

belief,” he went on, “and if believed it is a
cted on 

unless some other belief outweighs it or some failure 

of energy stifles the movement at its b
irth. The only 

difference between the expression of an opinion and 

an incitement in the narrower sense is the speaker’s 

enthusiasm for the result. Eloquence may set fire to 

reason.” Invoking his fledgling “clear and present 

danger” test, Holmes found “no present danger of an 

attempt to overthrow the government by force.”4

Eloquence may also set fire to a law student’s (and 

a lawyer’s) enthusiasm, and ignite intellectual passion. 

Holmes’s inspiring dissent is part of what made us 

want to study and then spend our lives practicing law. 

Much more than a case name forever yokes 

together Gitlow and New York. The case traces its 

origins to an anarchist’s assassination of President 

McKinley in Buffalo in September 1901. The New 

York authorities felt frustrated by their inability to 

prosecute those whom they saw as the real perpetra-

tors of the McKinley murder: anarchist orator Emma 

Goldman (at least one of whose lectures the assassin 

The Taft Court, 1923-1925

Left to Right Standing: Pierce Butler, Louis D. Brandeis, George Sutherland, Edward T. Sanford

Sitting: Willis Van Devanter, Joseph McKenna, William Howard Taft, Oliver W. Holmes, Jr., James C. McReynolds

Library of Congress, Prints & Photographs Division, photograph by Harris & Ewing, LC-DIG-hec-20429

GITLOW AND NEW YORK AFTER 9/11

The Five Socialists9 Benjamin Gitlow10

Justice Challenged

Many Judicial Notice articles have recounted interesting events in New York’s legal history, not all of 
which historians look upon with pride. Two articles portray governmental suppression of speech 
during the early 1920s. For example, in Judicial Notice 8’s New York’s Assembly Indicts a Political Party, 

Hank Greenberg describes a challenge to our democratic institutions 100 years before the attack on the United 
States Capitol. In 1920, near the time of the Bolshevik Revolution in Russia, and during the period known as 
the “Red Scare” because of the prosecution of numbers of individuals thought to be Communists by Attorney 
General A. Mitchell Palmer, five Socialists were elected to the New York Assembly from New York City districts 
in which resided many Jewish and Russian immigrants. They were neither radical Socialists nor Communists. 
Nevertheless, the New York State Assembly took it upon itself, led by Republican Assembly Speaker Sweet, 
to expel these individuals—not for any misdeeds, but merely for being Socialists. Charles Evans Hughes, the 
former Governor of the State, Secretary of State, and Supreme Court Justice, rose to their defense, as did many 
other illustrious members of the New York bar, but all to no avail. The ouster remained. Four went on to have 
distinguished legal careers and the fifth became a successful businessman.

During that same “Red Scare” 
period, Benjamin Gitlow, also a 
Socialist who had been elected to 
the New York Assembly in 1917, 
was arrested for publishing a 
pamphlet, the Left Wing Manifesto, 
which advocated Revolutionary 
Socialism. As lawyer and author 
Daniel J. Kornstein eloquently 
tells it in Eloquence, Reason, and 
Necessity: Gitlow and New York After 
9/11 from Judicial Notice 10, Gitlow 
was convicted of criminal anarchy, 
a statute passed in response to the 

assassination of President Wil-
liam McKinley some two decades 
earlier. Although represented by 
Clarence Darrow, Gitlow was con-
victed of criminal anarchy, timed 
just after the expulsion of the five 
Assembly members. The convic-
tion was upheld all the way to the 
United States Supreme Court, with 
Judge Cuthbert Pound writing a 
dissent in the New York Court of 
Appeals that was joined in 1922 by 
Justice Cardozo and with Justices 
Holmes and Brandeis dissenting 

in the Supreme Court. Gitlow was 
represented by ACLU lawyers on 
his appeals. Governor Alfred E. 
Smith pardoned Gitlow after the 
Supreme Court upheld his con-
viction. Kornstein opines that the 
case was in effect overruled by 
the United States Supreme Court’s 
1969 decision Brandenburg v. Ohio 
but warns us that difficult times or 
cataclysmic events can lead courts 
and governmental bodies to make 
troublesome decisions.
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THE DEVELOPMENT OF

NEW YORK’S FAMILY COURT

by Prof. Merril Sobie

In 1782, Alexander Hamilton, commencing his post-Revolutionary 

War legal career, drafted a manuscript entitled “Practical Proceedings 

in the Supreme Court of the State of New York.” Hamilton practiced 

law for several decades thereafter, but never published the manuscript, 

although the volume was periodically updated and probably shared with 

the then-small band of New York lawyers. A 1798 edition, possessed by 

the New York City Bar Association, was finally published by the New York 

Law Journal in 2004.1

Beyond its historical value, Hamilton’s manuscript reveals just how 

several aspects of the New York courts have changed little in the interven-

ing two-and-a-half centuries. The New York Supreme Court, circa 1782, 

was remarkably similar to the contemporary Supreme Court. Then, as 

now, the statewide court was endowed with general trial jurisdiction; pro-

ceedings encompassed, among other things, property, contract, and tort 

disputes. Jurisdiction as well as procedural rules have largely remained 

stable over a course spanning more than two centuries. Astonishingly, 

many of Hamilton’s guidelines remain valid today. If a contemporary 

attorney applied a specific “Practical Proceedings” guideline, the odds are 

that it would prove useful.

The Family Court—the topic of this paper—simply did not exist in 

1782. Of greater significance, the causes of action which collectively com-

prise the court’s jurisdiction were then unknown. Juvenile delinquency, 

child protective proceedings, status offenses, adoption, and domestic 

violence proceedings were established sequentially in eras that followed. 

The only significant family law topic that did exist, divorce, was exceed-

ingly restrictive, while paternity jurisdiction was vested, at the time, in 

the criminal courts (an indication of how society viewed illicit relation-

ships). Unlike historic legal actions, such as property law, inherently 

social-oriented family proceedings have mutated, changing continually 

and quickly. Supreme Court may indeed be viewed as a rock of stability. 

Family Court is fo
r good reason quite the opposite: an unstable tribunal, 

which ceaselessly progresses to reflect ever shifting societal norms. This 

article provides an overview of the court’s historical development.

Professor Merril Sobie is Emeritus Professor 

of Law at Pace University’s Haub Law School. 

Professor Sobie has authored two books 

The Creation of Juvenile Justice: A History of 

New York’s Children’s Laws and New York 

Family Court Practice. He is the McKinney 

Commentator for the Family Court Act and 

portions of the Domestic Relations Law and 

has published numerous articles.
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the individual reporter.  Reporters fre-

quently attended court proceedings to

gather information for their reports.

They selected the cases they would

publish, stated the facts, summarized

the views of counsel, and provided the

written opinion submitted by the

court or summarized the views of

those judges who gave oral opinions.

The reporters also supplied annota-

tions, including what today would be

called headnotes, often printed in the

margins, identifying the main issues

discussed in the case.

Kent’s Criticism of Caines

Whether Kent’s admiration for

Johnson colored his disdain for

Johnson’s predecessor, George Caines,

is unknown.  What is known is that

Kent lobbied to have Johnson replace

Caines, was highly critical of Caines as

a reporter and as a person, and

expressed his disgust over Caines’

efforts to regain the reportership upon

Johnson’s retirement.9 The politics of

the day may at least partially explain

Kent’s attitude toward Caines.  Both

Kent and Johnson were Federalists,

while Caines appears to have been a

Jeffersonian. Caines dedicated his Lex

Mercatoria Americana, a commercial

law treatise, to Jefferson and wrote

admiringly to Jefferson requesting per-

mission for the dedication (to which

Jefferson replied in kind).10 Also, on

the eve of his appointment as reporter,

Caines argued for the prosecution in a

New York Supreme Court of

Judicature case in which a printer was

accused of libeling Jefferson.

Federalist icon Alexander Hamilton

argued for the defense, and Kent wrote

an opinion favoring the defense.11

Furthermore, one of Kent’s sharpest

criticisms of Caines was for giving

short shrift to the argument by

Hamilton in Vandervoort v Smith (2

Caines 155 [1804]).

As the nineteenth century unfold-

ed, the official reporting of decisions

spread gradually to New York’s other

courts. Official reports of the New

York City Superior Court commenced

in 1828 and those of the Vice-

Chancellors’ courts 1831.

Official reports of this era are called

“nominative” reports, sin
ce they are

cited by the name of the reporter who

compiled them.  For example, the 

first volume of William Johnson’s

Chancery Reports is c
ited as “1 Johns

Ch.”

Establishing Roots in Albany

In the early days of official law

reporting in New York, the reporters

appear to have operated out of their

private law offices.  Caines and

Johnson were located in New York

City, and the third reporter, Esek

Cowen (1823-1828), had an office in

Saratoga Springs. But beginning with

the fourth reporter, John L. Wendell

(1828-1841), most reporters have

maintained their offices in Albany.  All

of their known offices can be found

within a quarter-mile radius of the site

of old State Hall (now Court of

Appeals Hall).

EXPANSION OF LAW REPORTING

(1846-1916)

The New York Constitution of 1846

and related legislation initiated drastic

reform of the court system and estab-

lished the groundwork for a unified

system of official reporting of cases on

a statewide basis.  A
mong other

reforms, the Court for the Trial of

Impeachments and the Correction of

Errors and the Court of Chancery were

abolished, the jurisdiction of the

Supreme Court was radically altered,

and a new court of last resort—the

Court of Appeals—was created. The

First Series of the New York Reports,

covering cases decided by the Court of

Appeals, commenced publication in

1847 under a reporter formally

denominated the “State Reporter”12

and appointed by the executive

branch.

The Judiciary Article of 1869 con-

tinued the reorganization initiated by

the 1846 Constitution. Four General

Terms of the Supreme Court, the pre-

cursors to today’s Appellate Division,

were authorized. The Article also

transferred the authority to appoint

the State Reporter from the executive

branch to the Court of Appeals and

provided for official publication of the

decisions of the Supreme Court by a

separate Supreme Court Reporter.

In 1874, the most prolific reporter

of the nominative reports, Marcus T.

Hun, became Supreme Court Reporter.

He would hold the position for 32

years, publishing 200 volumes.  A reso-

lution published in 108 App Div xlv

upon his retirement states: “His long-

continued efforts for the improvement

of the reporting system of this State

constitute a distinguished public serv-

ice which merits and has received the

James M. Flavin

State Reporter: 1
953 – 1976

William Johnson

Supreme Court Reporter: 1
806 – 1823

James Kent

The Third Series o
f the Official

Reports was introduced in January

2004, the bicentennial year for 

official law reporting in New York.

New York County Courthouse11 Children’s Court12

Celebrating and Explaining  
The New York State Courts

To uphold the rule of law, an independent judiciary 
and a functioning court system are essential. The re-
cent issue of Judicial Notice features three specific New 

York Courts and the Court System, upon which we rely to 
maintain our system of justice. Professor Merril Sobie reprises 
and updates his Judicial Notice 1 article on the Family Court, 
Hon. Alan D. Scheinkman (recently the presiding justice of 
the Appellate Division, Second Department) discusses the 
functioning of appellate courts, court attorney Clara Flebus 
describes the Appellate Terms in New York City and sur-
rounding counties, and the court system’s legislative counsel 
Marc Bloustein provides a history of the consolidation of 
New York Courts into the Unified Court System. These build 
on the legacy of prior pieces, such as Gary Spivey’s article in 
Judicial Notice 2 on the history of court reporting.

J U D I C I A L  N O T I C E  • 11
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IN THE NEW YORK STATE 

senatorial elections of 1891, 

two great forces converged: 

the urge for reform and the 

lust for power. That clash has 

shaped New York’s approach 

to election law for more than a 

century. 

New York State’s Ballot 

Reform Law of 18901 was intend-

ed to eradicate what was then 

widespread vote-buying. The 

proponents of the legislation rea-

soned that no one would try to 

bribe a voter without some way 

to verify that the bribe-taker (by 

definition dishonest)
2 had actu-

ally carried out his part of the 

bargain.3 The law was intended 

to make this verification impossible. Before the Ballot 

Reform Law, ballots had been printed by the par-

ties.4 Not coincidentally, it was frequently possible to 

determine for whom a voter was casting his ballot by 

observing the exterior of the folded ballot as it was 

being cast, or the interior of the bal-

lot when it had been unfolded and 

was being counted. The Ballot Reform 

Law provided that all ballots were to 

be printed by the government with 

identical ink on paper of identical 

size, shape, and color. Each ballot list-

ed only one party’s candidates. Under 

the Ballot Reform Law, before a voter 

entered the voting booth, the ballot 

clerks gave him one ballot for each 

party that had nominated candidates. 

In the booth, the voter selected the 

ballot he wished to cast, then folded 

all of the ballots in the same manner, 

so that the only mark visible was the 

pre-printed official “indorsement,” 

which consisted only of the name of 

the town or city and the number of 

the election district where the ballot was used, and a 

facsimile signature of the county clerk. Upon leaving 

the booth, the voter deposited his chosen ballot in 

the ballot box and the remaining ballots in a box for 

unvoted ballots. Since the ballot that was cast looked 

good law, unintended consequences 

Ballot Reform 

Election of 1891
and the

DAVID SHERIDAN

David Sheridan is a graduate of Cornell University and University of Buffalo Law School. He is a solo practitioner in Delmar, NY.  

Previous publications include “Zeran v. AOL and the Effect of Section 230 of the Communications Decency Act Upon Liability for 

Defamamation on the Internet,” 61 Albany L. Rev. 147 (1997).

Governor David B. Hill

(unknown data) Available at: http://upload.wikimedia.

org/wikipedia/commons/4/41/DavidBHill.jpg
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n April 7, 1804,

the New York State

Legislature enacted a

law1 that provided for the

designation of an official

reporter to publish the 

decisions of the Supreme

Court of Judicature and the

Court for the Trial of

Impeachments and the

Correction of Errors (precur-

sors to today’s Court of

Appeals). George Caines, a

New York City author and

attorney, was appointed to

that position, and official

law reporting commenced in

New York. This year, as offi-

cial law reporting in New

York marks its 2
00th

anniversary, the Law

Reporting Bureau, under the

twenty-fifth State Reporter,

continues the tradition of

officially publishing the

decisions of the New York

courts.

THE BEGINNINGS 

(1804-1845)

“It is unimaginable that

there ever could have been

law without law reporting,

so vital is th
e recorded word

to the very existence,

progress and stability of our

system of justice,” writes

Chief Judge Judith S. Kaye in

a foreword to a newly-pub-

lished booklet on the history

of law reporting in New

York.2 Yet, during the colo-

nial era and the early years

of American independence,

the common law was largely

unwritten. Trial proceedings

were rarely transcribed, and

judges did not hand down

written decisions as a matter

of course.  James Kent, who

was appointed to New York’s

Supreme Court of Judicature

in 1798 and was named

Chief Justice in 1804, the

same year that official law

reporting was instituted,

lamented the lack of law

reporting in these words:

“When I came to the Bench

there were no reports or

State precedents. The opin-

ions from the Bench were

delivered ore tenus. We had

no law of our own, and

nobody knew what it was.”
3

As Chief Justice, and later as

Chancellor of the Court of

Chancery, Kent encouraged

his colleagues to transcribe

their decisions and sought to

foster reliance on these writ-

ten decisions. “The reports of

judicial decisions,” he wrote,

“contain the most certain

evidence, and the most

authoritative and precise

application of the rules of

common law.”4

The Kent-Johnson

Collaboration

The historical record does

not reveal Kent’s role, if any,

in the passage of the 1804

statute that initiated official

reporting, but his contribu-

tion to the origins of official

law reporting in New York is

undeniable.5 Kent influenced

the appointment of his

friend, William Johnson, to

succeed Caines as official

reporter in 1806.  Johnson’s

Reports were noted for their

thoroughness and accuracy,

and he is credited with set-

ting the high standard of

the official reports.

Following Kent’s appoint-

ment as Chancellor in 1814,

Johnson was also named the

first o
fficial reporter of the

decisions of the Court of

Chancery.

The personal and profes-

sional collaboration of Kent

and Johnson established the

foundation of official law

reporting in New York and

made the New York Official

Reports a model for the

nation.  In admiration of

their work, United States

Supreme Court Justice

Joseph Story was moved to

remark: “No lawyer can ever

express a better wish for his

country’s jurisprudence than

that it may possess such a

Chancellor and such a

reporter.”
6

Kent wrote on the occa-

sion of Johnson’s retirement

that “you retire with my grat-

itude, love, and admiration.

If my name is to live in judi-

cial annals, it w
ill be in asso-

ciation with yours.”
7 In

addition, he later dedicated

his Commentaries to

Johnson.  In turn, Johnson

would dedicate his Chancery

Reports to Kent.

While these expressions of

mutual admiration sound

excessive to modern ears, the

relationship between judges

and reporters in the early

nineteenth century was sym-

biotic, as later expressed in

the observation that “[a]n

official reporter is as essen-

tial to the usefulness and

reputation of a judge as a

poet is to
 a hero,”8 and in

the unspoken corollary that

a hero is essential to the

work of the Homeric poet.

The contents of the early

reports were determined by

Two Centuries of Law Reporting

The future consolidation of law reporting was foreshadowed by the 

publication of advance sheets co
mbining the reports of the three sep

arate

reporters’ o
ffices. 

This early example bears the original addresss la
bel

for delivery
 to Supreme Court Reporter M

arcus T. Hunn.

by Gary D. Spivey

O

Interesting Cases

In addition to the cases discussed in the preceding sections, a number of Judicial Notice authors have re-
visited trials of historical interest to New Yorkers. Three cases involve defamation or sedition. All the way 
back in Judicial Notice 1, Judge Stewart F. Hancock, Jr., gives an account of Barnes v. Roosevelt, a libel law-

suit brought against former President and Governor Theodore Roosevelt by William Barnes for telling former 
Secretary of State Elihu Root at the 1914 New York State Republican Convention that Barnes was a corrupt 
political boss.

In Judicial Notice 2’s The Price of 
Vanity – or the Lawyer with the Ears 
of an Ass, John Gordan recounts 
the 1817 criminal prosecution of 
Francis Mezzara for portraying 
Counselor and Attorney Arnold A. 
Palmer with the ears of an ass. The 
matter began as a fee dispute, but 
it seems the counselor’s sense of 
humor had its limits.

In Judicial Notice 7, then-Chief 
New York Court of Appeals Court 
Attorney Paul McGrath gives a 
comprehensive review of People v. 
Croswell, the legendary sedition 
prosecution of the editor of the 
Federalist publication The Wasp. 
Although the Jeffersonians con-
demned the Federalists for en-
acting laws against sedition, they 

were eager to use the laws when 
their Republican ox was gored. In 
People v. Croswell, Harry Croswell 
was convicted of violating New 
York’s Sedition Law by accusing 
Jefferson of paying James Callen-
dar to publish attacks on George 
Washington, and by publishing 
Callendar’s allegations that Thom-
as Jefferson called Washington 
a traitor, robber, and perjurer. 
Croswell also quoted Callendar as 
saying that Jefferson had fathered 
five children with an enslaved per-
son. Since Croswell did not deny 
the publications, Judge Morgan 
Lewis rejected any defenses and 
directed a verdict of conviction. 
On appeal, Alexander Hamilton 
argued eloquently for a reversal 
or remand, offering both failure 

to prove intent on Croswell’s part 
and the truth of the allegedly 
“seditious” statements as a de-
fense. The reviewing court voted 
2-2, with future Chancellor James 
Kent siding with Croswell and 
Hamilton. The next year, the New 
York legislature changed the law of 
sedition to make both absence of 
intent and truth viable defenses.

In Judicial Notice 9, Daniel 
A. Weinstein, former Court of 
Claims judge, demonstrates that 
the case of Rutgers v. Waddington 
(1784), which predated Marbury 
v. Madison by a number of years, 
advanced the power of courts to 
declare ill-conceived legislative 
enactments to be against the law 
of nations, or as the concept of 

judicial review evolved, to be un-
constitutional (Rutgers v. Wadding-
ton: Alexander Hamilton & the Birth 
Pangs of Judicial Review). Alexander 
Hamilton seemingly envisioned 
that such power resided in the ju-
dicial branch in Federalist 22 and 
Federalist 78.

As previously mentioned in 
an earlier section, Michael Aaron 
Green describes the famous 1875 
adultery case in which Theodore 
Tilton sued Henry Ward Beecher, 
Pastor of Plymouth Church in 
Brooklyn for “criminal conver-
sation” or seduction of Tilton’s 
wife Elizabeth in Judicial Notice 
13. William Fullerton, known for 
his brilliant cross-examinations, 
dazzled the spectators and histori-
ans but not all the jurors when he 

cross-examined Beecher. Beecher 
was represented by none other than 
William Evarts and John Shear-
man. Counsel ferried across from 
Manhattan to Brooklyn each day 
for the six-month trial that yielded 
no definitive verdict, but provided 
considerable entertainment for 
spectators and fodder for the press.

Evarts and Fullerton had been 
adversaries before the Tilton/
Beecher case. In another article 
published in Judicial Notice 15, 
John Gordan regales the reader 
with machinations involved in the 
1870 prosecution of the William 
Fullerton, who was not only an 
accomplished trial lawyer, but had 
served as an interim Judge of the 
New York Court of Appeals. Wil-
liam Evarts, in his capacity as Pres-

ident Andrew Johnson’s Attorney 
General, indicted and prosecuted 
Fullerton for alleged participation 
in a scheme to avoid or redirect 
taxes imposed on whiskey in the 
aftermath of the Civil War when 
funds were desperately needed to 
rebuild the country. The trial took 
several turns as Gordan recounts, 
and the matter was resolved in an 
unanticipated manner.

These are just a few of the arti-
cles portraying New York’s legal, 
political, and social history that Ju-
dicial Notice has been privileged to 
publish. All articles are available 
online and are easily accessible for 
those interested in New York’s rich 
legal history to enjoy.

Beecher Trial13 Hamilton Notes14 Mad Tom in a Rage15 
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O
n the evening of June 19, 1945, the City

of New York held an official 

welcoming dinner in honor of General

Dwight D. Eisenhower upon his victorious

homecoming as the leader of the Allied Forces in

World War II.  T
he dinner was at the Waldorf

Astoria Hotel and followed a ticker 

tape parade for Eisenhower witnessed by an 

estimated 4,000,000 people.  

“The setting for the dinner included not one

dais, but five, graduated downward.  In the back-

ground the flags of the United Nations were

clustered.  On either side of the stage were more

United Nations flags and along the boxes in the

ballroom were smaller American flags and vivid

green ivy.  The tables, flower-bedecked, looked

like tulips in a huge bouquet.  In the first d
ais

sat most of the non-commissioned aides of the

General.  Five dinner jackets interspersed in their

ranks denoted the presence of the five borough

presidents.   In
 the center of the second dais,

behind the metallic stems supporting micro-

phones, was General Eisenhower, flanked on his

left by Mayor [Fiorello] La Guardia and on the

right by Governor [Thomas] Dewey.”2 1,600 

people were in attendance.3

The Chief Judge of the New York Court of

Appeals, Irving Lehman, was selected to give the

welcoming address on behalf of the City.

Speaking several years later of Lehman’s reaction

to this selection, Edmund H. Lewis, who suc-

ceeded Lehman as Chief Judge, observed:

“Because the heart of New York was in that wel-

come and because Irving Lehman sensed so

deeply, and with such accurate knowledge of the

facts, what an allied victory had meant to all

peoples of the earth, he felt himself greatly hon-

ored when he was chosen to introduce the City’s

guest.”
4 In his remarks, “flares the vivid, flaming

spirit of Irving Lehman the man, the great

humanitarian.”5

The welcoming address was destined to be

Lehman's last public utterance. Approximately

three months after delivering it, at age 69, he

died unexpectedly at his home in Port Chester,

New York.

Introduction by 

Henry M. Greenberg

Chief Judge Lehman Welcomes        
   

General Eisenhower to New York City

AN ADDRESS WELCOMING GENERAL DWIGHT D. EISENHOWER

by  IRVING LEHMAN1

CHIEF JUDGE OF THE COURT OF APPEALS OF THE STATE OF NEW YORK
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Peter should not, except at great need, write anything 

that “would give you concern” if the letter were to 

miscarry—a great lesson for the digital age!

Jay’s father and grandfathers were successful mer-

chants, well connected in the Colony of New York. 

In 1774, at the age of 29, Jay married into another 

notable family, the New 

Jersey-based Livingstons. 

By all accounts, it w
as 

a great match. Sarah 

Livingston’s “gaiety and 

high spirits” were a per-

fect complement to her 

husband’s sedate and 

reserved personality.9 

“During the first 

decade of their married 

life, John and Sarah Jay 

were often separated by 

his official duties; even 

when they were togeth-

er, they were often in 

rented rooms or hous-

es.”
10 Indeed, during the 

war, the British occupa-

tion of New York City, 

Kingston, and other 

areas of New York made 

it difficult for the new 

family to settle down. 

When they were apart, 

John and Sarah wrote 

three times a week, 

numbering their letters 

to one another.11   

In January 

1776, Jay left the 

Continental Congress 

in Philadelphia to be 

with his wife for the birth of their first
 child, Peter 

Augustus, and he lingered at home to help care for his 

wife and ailing father. In a letter to Robert Livingston 

two days after Peter Augustus was born, Jay noted 

that, although mother and child were well, “the pre-

carious Situation of Life in such Circumstances makes 

me the Subject of many Fears and much anxiety.”12 

After a brief return to Philadelphia in March 

1776, Jay resisted further calls fro
m the Continental 

Congress and remained in New York in June and 

July 1776, thus missing the drafting and signing of 

the Declaration of Independence. Instead, to be near 

his family, he sat on the third Provincial Congress 

of New York. After 

the Declaration of 

Independence was rati-

fied, when he became 

active in counterintel-

ligence in the summer 

and fall of 1776, Jay 

also took the opportu-

nity to move his family, 

including his parents, 

with him from New 

York City to the relative 

safety of Fish Kill.
13

Jay’s mother died 

in mid-April 1777 

and, although he had 

largely drafted our State 

Constitution, he missed 

the final days leading 

to its adoption that 

month in Kingston, so 

that he could be with 

his father in Fish Kill. 

Later, after a year of 

service as New York’s 

Chief Justice under that 

same Constitution, Jay 

submitted his formal 

resignation with the 

intention—not actu-

ally fulfilled for more 

than two decades—of 

returning to private life, 

noting that “[d]uring the continuance of the present 

contest I considered the public as entitled to my time 

and my services.”14 

Instead, however, in October 1779 John and 

Sarah Jay departed for a mission to Spain, leav-

ing three-year-old Peter Augustus in the care of the 

Livingstons. Sarah was the only American diplomat’s 
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IN THE NEW YORK STATE 

senatorial elections of 1891, 

two great forces converged: 

the urge for reform and the 

lust for power. That clash has 

shaped New York’s approach 

to election law for more than a 

century. 

New York State’s Ballot 

Reform Law of 18901 was intend-

ed to eradicate what was then 

widespread vote-buying. The 

proponents of the legislation rea-

soned that no one would try to 

bribe a voter without some way 

to verify that the bribe-taker (by 

definition dishonest)
2 had actu-

ally carried out his part of the 

bargain.3 The law was intended 

to make this verification impossible. Before the Ballot 

Reform Law, ballots had been printed by the par-

ties.4 Not coincidentally, it was frequently possible to 

determine for whom a voter was casting his ballot by 

observing the exterior of the folded ballot as it was 

being cast, or the interior of the bal-

lot when it had been unfolded and 

was being counted. The Ballot Reform 

Law provided that all ballots were to 

be printed by the government with 

identical ink on paper of identical 

size, shape, and color. Each ballot list-

ed only one party’s candidates. Under 

the Ballot Reform Law, before a voter 

entered the voting booth, the ballot 

clerks gave him one ballot for each 

party that had nominated candidates. 

In the booth, the voter selected the 

ballot he wished to cast, then folded 

all of the ballots in the same manner, 

so that the only mark visible was the 

pre-printed official “indorsement,” 

which consisted only of the name of 

the town or city and the number of 

the election district where the ballot was used, and a 

facsimile signature of the county clerk. Upon leaving 

the booth, the voter deposited his chosen ballot in 

the ballot box and the remaining ballots in a box for 

unvoted ballots. Since the ballot that was cast looked 

good law, unintended consequences 

Ballot Reform 

Election of 1891
and the

DAVID SHERIDAN

David Sheridan is a graduate of Cornell University and University of Buffalo Law School. He is a solo practitioner in Delmar, NY.  
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In the 8th issue of Judicial Notice, I h
ad 

the privilege of writing about New 

York’s first Chief, John Jay, as “The 

Family Man.” The importance of 

family to John Jay was nowhere better under-

scored than on December 8, 2014, when John 

Jay College of Criminal Justice unveiled a magnificent life-sized bronze statue 

of him. That was a family ceremony in every sense, starting with its sit
us at the 

great college that bears his name, and a large audience including many of his 

biological descendants (pictured here). 

 As I previously noted, the demanding nature of the many crucial 

positions held by John Jay – including the first Chief Justice of both New York’s 

high court  and the Supreme Court of the United States – required him to spend 

considerable time away, but Jay’s family always held a high place in his choice of 

where to be and where not to be. Notable among those choices were his absence 

from the final days of drafting the United States Constitution to be beside his 

father after the passing of his mother, as well as his choice not to be present at 

the signing of the Declaration of Independence in order to be at home with his 

family following the birth of his child. When he couldn’t physically be there, Jay 

remained present through thoughtful letters exemplified by a note to his son, 

Peter, in October 1791: “One little Letter a week can require but little
 Time.” 

 On December 8, 2014, one of John Jay’s descendants, Pierre Jay de Vegh 

(a long-time investment manager), spoke of how being classified as a “success-

ful” descendant of John Jay remains a high hurdle of “Great Expectations.” Jay’s 

distinction on a personal level is perhaps an easier, but still c
hallenging, prece-

dent for his descendants to follow. 

 As de Vegh noted, at the core of Jay’s unique skill as a great negotiator, 

whether in the heated negotiations of the Treaty of Paris, ultimately ending the 

Revolution, or in the difficult task of ratifying the Constitution amid divided 

parties, was his utterly trustworthy nature as a human being. Pierre Jay de Vegh 

closed his speech by expressing a sincere personal wish that “in this time and 

in this country, which is so divided both racially and politically, that someone 

or some few in John Jay College’s student body or from the John Jay community 

will develop the negotiating skills and the sense of being trusted that will put 

this country back together again.”

 Hopefully, as we today stand alongside John Jay in books and in 

bronze, we will reaffirm his words and belief – implemented throughout his life 

– that a “single united nation would be better able to demand respect from other 

nations.” John Jay continues to stand as an inspiration for unity, a dedication 

to justice, and a symbol of commitment to the family he fathered, whether his 

biological family, his State or his nation. • Special thanks to my Legal Assistant Grace 

Haidar at Skadden, Arps, Slate, Meagher & 

Flom, for assisting me in the preparation of 

this article.

KAYE on JAY

R E V I S I T E D

by Judith S. Kaye

“We thought our readers would enjoy a delightful piece th
at Judge 

Kaye wrote about John Jay, concerning his family. It s
trikes us as 

especially fitting, considering that she has been and will always be 

thought of as the head of our family, here at the Historical Society.”

– Albert M. Rosenblatt, President

J u d i c i a l  N o t i c e         l     7

of the new York state assembly! If lincoln became 

President, the original New York Daily News warned 

in one particularly vile article in 1860, “we shall find 

negroes among us thicker than blackberries swarm-

ing everywhere.”8 In sum, the formal intermingling 

of press and politics was far more prominent than 

it was, say, in 1971, when—and not until which 

time—the supreme Court finally defined the limits of 

government interference with press freedom during 

war, in The Pentagon Papers case.

but even the warlike press culture of the 1850s 

and 60s intensified exponentially with secession. In a 

period fraught with fear and uncertainty, opponents 

became enemies and criticism became sedition. soon 

after his inauguration, lincoln believed he must save 

the whole union even if it m
eant temporarily sacrific-

ing specific constitutional guarantees. and one of the 

first in
stitutions to feel the effect was the press.

before his inaugural, the President-elect had 

assured delegates to the Washington peace conven-

tion: “We do maintain the freedom of the press—we 

deem it necessary to a free government.”9 but seces-

sion changed his thinking, especially after the July 

1861 battle that was supposed to end the rebellion 

in one afternoon instead turned into a shocking 

Confederate victory that promised to prolong the 

struggle for years. after the bull run disaster, the 

lincoln administration turned its attention not only 

to a military build-up, but to home-front treason 

that he, his Cabinet advisors—and to be fair, many 

other northerners, editors included—believed had 

contributed to the union defeat. To begin with, the 

union banned the use of the postal service and com-

mercial intercourse with the rebellious states, and 

Editorial Staff of the New York Tribune

Left to right, standing: William Henry Fry, Charles A. Dana, Henry J. Raymond

Sitting: George M. Snow, Bayard Taylor, Horace Greeley, George Ripley

Library of Congress, Prints & Photographs Division, LC-USZ62-110282

Freedom oF the Press

3

his was a prosecution for criminal libel 

tried in the Court of General Sessions of the

City of New York on August 4, 1817.  Presiding at the

trial at the City Hall was Jacob Radcliff, th
e Mayor, just

as he did in civil actions in the Mayor’s Court, the

urban equivalent of a Court of Common Pleas.  The

Court of Sessions dated from the early days of English

colonial supremacy; its existence was first 
codified by

the Judicature Act passed by the New York Provincial

Assembly in 1683 and extended by the Judicature Act

of 1691, which established our present Supreme Court.

By 1817, the composition of the Court of General

Sessions was similar to the Old Bailey’s, sitti
ng for the

City of London and the County of Middlesex—the

Mayor, Aldermen and the Recorder.  It e
xisted here in

some form until late in the 20th Century.

The defendant was a portrait painter named Francis

Mezzara, lately of Rome, possibly a Frenchman.  He

was certainly not American, for according to the report

of the case in the New-York City-Hall Recorder:
1

The defendant, by his counsel, had moved for a

special venire to summon a jury de medietate

linguae, under the statute, which motion was

granted.  On the return of the venire, a number

of the jury were called who did not understand

the English language.  The court directed these to

stand aside, and that the sheriff sh
ould summon

a tales of such as spoke the language.

The case was prosecuted by Hugh Maxwell,

District Attorney for New York County, assisted

by three other counsel.  In the standard reference work

for the bar of the period, Maxwell is described as:

an eminent lawyer of the New York bar.  He was

first appointed [District Attorney]…in 1817, and

again in 1821, after the adoption of the new 

Constitution.  He continued in office until 1829.

… Deeply and thoroughly learned in the English

and American criminal law, with rare elocution-

ary powers, a pleasing, genial manner, he was

formidable before a jury.  But his natural hatred

of crime gave him that determination in the trial

of criminals which sometimes rendered him

The Price of Vanity or

The Lawyer with the Ears of an Ass

obnoxious to the charge of being

vindictive in his efforts to convict

persons indicted.2

A visitor to New York City ten years

later described Maxwell as “a great tall

gangling fellow, with a sly countenance,

slipery tongue and slip slop gate; his face

is fair, long and brazen....”
3 One of the

lawyers assistin
g Maxwell, described in the

report only as “Price,” is undoubtedly William M.

Price, a longtime associate of Maxwell’s at the criminal

bar who served as United States District Attorney for the

Southern District of New York from 1834 to 1838,

abandoning his post to flee to Europe with $70,000 in

stolen government funds and later committing suicide.4

The indictment included several counts, but the

essence of the charge was that “contriving him the said

Aaron H. Palmer to bring into public hatred, ridicule

and contempt,” Mezzara “falsely and maliciously did

make, utter and publish a certain picture, portrait or

resemblance of the said Aaron H. Palmer with the ears

T   

Mezzara “falsely and maliciously 

did make, utter and publish a certain 

picture, portrait or resemblance 

of the said Aaron H. Palmer 

with the ears of an Ass.…”

by John D. Gordan, I I I
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Litchfield Law School Alumni on the New York Courts

Lewis B. Woodruff, a graduate of Yale, was a con-

temporary of Ward Hunt at the Litchfield Law School. 

A leading lawyer in New York City for many years, he 

served as a trial court judge before being appointed to 

the Court of Appeals in 1868, the year Hunt became 

Chief Judge. 

Among Woodruff’s notable decisions was King v. 

Talbot (1869), a case that developed the “prudent investor” 

rule for trusts, in which he stated:

My own judgment . . . is t
hat the just and true rule 

is that the trustee is bound to employ such dili-

gence and such prudence in the care and manage-

ment, as in general, prudent men of discretion and 

intelligence in such matters employ in their own 

like affairs . . . . Th
e preservation of the fund and 

the procurement of a just income therefrom are 

primary objects of the creation of the trust itself, 

and are to be primarily regarded.10   

Woodruff abandoned the former strict limitations on 

investments and gave trustees more discretion in deciding 

how to invest trust assets. The case increased the useful-

ness of trusts, thereby enhancing the trust-and-invest-

ment business for New York banks and other professional 

trustees—as well as for their lawyers.11  

President Grant nominated Woodruff to the newly 

organized United States Circuit Courts for the Second 

Circuit, and he was sworn in as a federal judge in January, 

1870. As it does today, the Second Circuit covered 

Connecticut, New York, and Vermont. Woodruff won 

high praise during his six-year tenure on that court for 

his mastery of the rules of federal procedure and of the 

special fields of admiralty, patent, and revenue laws.

Although Woodruff spent his professional life in 

New York, he returned frequently to Litchfield. In 1870, 

he bought Tapping Reeve’s home as a summer residence 

and died there in 1875. When members of the Bar of New 

York City met that year to honor Judge Woodruff, one of 

the speakers remarked:

His library was select, but, until he became a 

judge, was not extensive, the main elements in it 

being ‘Gould’s Lectures,’ in six volumes, copied 

by himself; and, whenever he had occasion 

to refer to authorities, those lectures were his 

principal assistance.12  

Tapping Reeve, founder of the Litchfield Law School.  

Courtesy of the Litchfield Historical Society

Hon. Nathan Sanford, Chancellor of New York and Litchfield 

Law School alumnus. Collection of the New York Court of Appeals
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Harold Holzer, author, co-author, or editor of 46 books on Lincoln and the Civil War, was awarded the National Humanities Medal in 

2008. He serves as Robert Hertog Fellow at the New York Historical Society. 
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York City Bar Association entitled Lincoln, the Civil War and Freedom of the Press. It is based on research for his forthcoming book, 

Uncivil Wars: The Press in the Age of Lincoln (Simon & Schuster).

A
braham lincoln’s second inaugural address—

delivered just a few weeks before the union 

finally crushed the four-year-long rebellion 

that cost 620,000 lives—is probably best 

remembered for its eloquent plea for forgiveness. 

Concluding the speech he himself considered his 

best, lincoln famously called for “malice toward 

none” and “charity for all.”

Though the entire oration took only ten minutes 

to deliver, the eloquence with which it ended was so 

memorable that the thousands who heard it at the 

Capitol on March 4, 1865, had probably forgotten by 

that time how it began.  In fact, lincoln had launched 

the address by recalling his first
 swearing-in exactly 

four years earlier—and not without a little malice of 

his own—at least toward some. “While the inaugeral 

[sic] a
ddress was being delivered from this place, 

devoted altogether to saving the union without war,” 

he recalled, “insurgent agents were in the city seeking 

to destroy it without war… . both parties deprecated 

war; but one of them would make war rather than let 

the nation survive; and the other would accept war 

rather than let it perish. and the war came.”1

That recollection sheds light on lincoln’s think-

ing both before the Civil War—and, on reflection, 

near the end of it. In
 his mind, 1861 Washington 

was crawling with “insurgent agents” committed to 

destroying constitutional government.  His responsi-

bility then, and his justification now, he believed, was 

that anything he did to thwart treason and preserve 

the union was completely justified.

When he gave his first
 inaugural, the now-

familiar Capitol dome was still 
under construction, 

encircled by scaffolding. When he gave his second, 

the dome was complete, and a bronze statue of 

“Freedom” crowned its su
mmit. During the war, some 

advisors urged lincoln to suspend the project; the 

iron it consumed was urgently needed to manufacture 

weapons. but lincoln was said to have insisted that 

having work on the Capitol go on would show that 

“the union shall go on.”2 but though “Freedom” was 

hauled to the summit right on schedule, freedom did 

not always reign below. The supreme Court, which 

in those days met inside the Capitol, did continue to 

function, even after several southern Justices resigned.  

but when lincoln began exercising unprecedented 

executive authority to put down the rebellion, 

deliberations that might have challenged his pow-

ers were largely deferred until after the war. When, 

in 1861, the Chief Justice, acting ex parte as a federal 

circuit judge, challenged lincoln’s suspension of the 

and Freedom oF the Press:

a reaPPraIsaL

Abraham Lincoln, February 9, 1864

Library of Congress, Prints & Photographs Division, LC-DIG-ppmsca-19305

HarOld HOlzer
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everal years ago at the 

John Jay Homestead, 

I had the privi-

lege of delivering the 

Goodhue Lecture hon-

oring the late Senator 

Mary Goodhue, with 

whom I worked to 

secure state and feder-

ally funded services 

for young children at 

risk of developmental 

delay. She was at the 

time the Chair of the 

Senate Committee on 

Children and Families, 

and I was the Chief 

Judge. I have over the 

years tinkered a bit with my 

script, and we have found the 

images you now see, making it 

a particular pleasure now to share 

these remarks with you.*  

John Jay was an end-

lessly fascinating public fig-

ure. Indeed, he played at 

least five key roles in the 

formation of our State 

and nation.

The first i
s as 

lawyer turned guerilla 

and spymaster. By the 

early 1770s, he had 

built one of the most 

successful private law 

practices in New York. 

Jay’s superb reason-

ing and writing skills 

were well known to his 

colleagues, and he was 

frequently called upon to 

serve on committees and draft 

important documents, such as the 

Address to
 the People of Great Britain, 

which outlined the Colonists’ grievances.1 

3

eW YOrKerS reCall WITH

PrIde
that Robert

Houghwout Jackson

(1892–1954) was

one of us.1 Jackson became west-

ern New York state’s leading

lawyer during twenty years

(1913–1934) in private prac-

tice, based primarily in

Jamestown. He then went to

Washington, D.C., to join

FDR’s New Deal, and later

became an associate Justice of

the united states supreme

Court (1941–1954).

We also know Robert Jackson

as a great american courtroom

lawyer.  He was perhaps the finest

supreme Court advocate ever during

his years as solicitor General

(1938–1939) and then attorney General

(1940–1941) of the united states. During

1945–1946, Justice Jackson served as chief united states

prosecutor of the principal surviving Nazi leaders before

the International Military Tribunal at Nuremberg,

Germany.  Jackson’s notable courtroom work there

included opening and closing statements that may be

the most eloquent, and the most enduringly important,

in the history of modern advocacy.

Robert Jackson’s work in New York state courtrooms

is, in comparison to his supreme Court and Nuremberg

achievements, much less well known.  One underappre-

ciated aspect is th
at Jackson in his younger years argued

seven cases before the New York Court of appeals. This

essay collects and briefly describes these cases and Court

of appeals decisions.  although the actual oral argu-

ments were not transcribed, the reported decisions and

archived Court records give us relatively complete

accounts.  The cases display some of the variety of com-

mercial and public law litigation typical of New York

state general law practice in the period between World

War I and the start of FDR’s presidency.  The resulting

decisions show that Jackson, for all of his manifest tal-

ent, had quite a mixed record on the big stage of the

New York state court system.

Robert Jackson’s first contacts with the New York

Court of appeals actually occurred before

he was a lawyer. In september 1911,

when Jackson was only 19 years old

and had already spent a year as an

apprentice in a Jamestown law

office, he enrolled for a year of

classroom education at albany

law school. His classes filled

only his mornings, however, so

Jackson spent many afternoons

attending oral arguments at the

nearby Court of appeals.

after completing that school

year and spending one more year

as a law apprentice, Jackson

turned 21, took and passed the

New York bar examination, was

admitted and began practicing law 

in 1913.

An Opening Victory

IN JaNUarY 1918, THe 25-Year-Old JaCKSON made his

first o
ral argument to the New York Court of appeals.2

The case grew out of a bond trade gone bad. Two

Jamestown furnituremen had agreed with a bond trading

company to swap Midwestern traction company bonds

for Colorado irrigation district bonds.  The Jamestown

men, Otto bloomquist and Wallace snow, soon learned

that the bond dealer had lured them with misrepresenta-

tions.  They sued the traders, John Farson and son, and

won a trial court judgment that gave them their original

bonds back.3

a

by John Q. Barrett

ROBERT H. JACKSON’S ORAL ARGUMENTS

Before the 

NEW YORK COURT OF APPEALS

Portrait and Business Card reproduced with the permission of the New York State Bar

Association from its Robert Jackson exhibit, New York State Bar Center, Albany, NY.
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F
amous cases can have checkered careers. Such 

cases may represent the felt necessities of their 

times, but those 

necessities may change 

as times change. A good 

example, especially for 

New York after 9/11, is 

Gitlow v. New York.1

Decided by the U.S. 

Supreme Court in 1925, 

Gitlow is one of the Red 

Scare free speech cases. In 

1920, amid widespread 

public hysteria, a state 

court jury in Manhattan 

convicted 29-year-old 

Benjamin Gitlow of 

advocating criminal anar-

chy because he helped 

publish a pamphlet in 

favor of “revolutionary 

Socialism” and the ultimate overthrow of the existing 

government by class stru
ggle, strikes and other “revo-

lutionary” action. Although the pamphlet had no 

practical effect or consequence, Gitlow’s conviction 

was affirmed all the way up to the Supreme Court. 

Free speech paid the price.

Since then, however, Gitlow has been largely 

discredited. The Supreme Court has eroded it to the 

vanishing point. By 1969, in Brandenburg v. Ohio, the 

Court seemed to repudiate Gitlow in all but name 

by holding that advocacy could not be constitution-

ally prohibited unless it w
as “directed to inciting or 

producing imminent lawless action” and “likely to 

incite or produce such action.”2 Gitlow might thus be 

regarded as an historical curiosity, were it not for cur-

rent events. Our anxious post-9/11 world, beset as it is 

by the new face of terrorism, has much to learn from 

Gitlow, if only as a cautionary tale.
The High Court’s 

decision in Gitlow mat-

ters for several reasons. 

Gitlow was the first 

case to “assume” that 

the First Amendment 

is “protected by the 

due process clause 

of the Fourteenth 

Amendment from 

impairment by the 

States.” That “assump-

tion” started the selec-

tive application of the 

Bill of Rights to the 

states via the process of 

incorporation.

Gitlow is also 

important because 

it provoked our modern approach to free speech. 

The Supreme Court in Gitlow relied on the “bad ten-

dency” test, which made speakers and writers liable 

for the reasonable, probable outcome of what they 

said, regardless of how likely it is th
at their words 

would actually cause an overt criminal act. Once the 

legislature determined that certain speech—advocacy 

of anarchy, for example—was likely to cause harm, 

the inquiry was over. The idea behind the “bad ten-

dency” test was to “suppress the threatened danger in 

its incipiency.”3 This test marked a low point in free 

speech jurisprudence; Gitlow set a bad precedent. But 

a bad precedent can be a good catalyst for change, and 

Gitlow precipitated a long-term reaction, really a trans-

formation in First Amendment law, favoring the more 

tolerant positions taken by the dissenting justices.

ELOQUENCE, REASON AND NECESSITY

GITLOW AND NEW YORK AFTER 9/11

DANIEL J. KORNSTEIN

Daniel J. Kornstein is a partner at Kornstein Veisz Wexler & Pollard, LLP in Manhattan. His most recent book is “Loose Sallies,” a 

collection of essays.

Benjamin Gitlow 

Revolutionary Radicalism: Its History, Purpose and Tactics, 

Part I, Volume I  

(Albany: J.B. Lyon Company, 1920), p. 680
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U.S. Chief Justice John Jay: When All Judges Were Originalists

for the time, and many states were near bankruptcy 

and unable to pay the debts of their creditors.3 If debt 

collection suits were permitted against the states, 

those financial pressures would only be made worse.

The primary focus of governmental debate was 

the state, rather than the federal, level. People did not 

necessarily define themselves then as “Americans,” but 

as “New Yorkers,” “Virginians,” or citizens of whatever 

state where they resided. Unlike today, the limited 

and slow forms of transportation enhanced the 

separateness of and sheer physical distances between 

the individual states. Significant political power 

resided at the state capitals. State independence and 

sovereignty were central disputes at the Constitutional 

Convention between the Federalists, w
ho believed in 

a stronger unified form of continentalist government, 

and the Anti-federalists, w
ho wished for the individ-

ual states to retain as much political and economic 

authority as possible.

 The initial draft of the proposed constitution, at 

Article III, se
ction 2, provided that federal courts be 

jurisdictionally authorized to hear suits “between a 

State and Citizens of another State.”4 The Articles of 

Confederation, which the 1789 federal constitution 

was to replace, permitted little federal intrusion into 

state sovereignty. Anti-federalists, p
rotective of state 

sovereignty and distrustful of expanding political 

power, objected to the draft language of Article III, 

section 2 to the extent that it seemed to permit suits 

by individuals against the states.

To appease the Anti-federalists o
n this issu

e, 

prominent Federalists, s
uch as Alexander Hamilton, 

James Madison, and John Marshall, argued that the 

language of federal courts hearing suits “between a 

State and Citizens of another State” meant only that 

the states could sue citizens, but not vice ver
sa.  After 

all, the phraseology expressly listed the state first, 

followed by the citizen second. The Federalist Papers 

written by Hamilton, Madison, and Jay were among 

the tools that were used to persuade the states that 

the proposed federal constitution be adopted. In 

Federalist Paper Number 81, Alexander Hamilton went 

so far as to expressly reject the notion that individual 

citizens of one state could be permitted under Article 

III, section 2 to sue another state. He wrote, “How 

could recoveries be enforced? It is e
vident that it 

could not be done without waging war against the 

contracting State,” a result that Hamilton described as 

“unwarrantable.”5

The Anti-federalists w
ere satisfied with the good 

faith assurances given by their Federalist counterparts. 

The Constitution was ratified by the states with the 

Portrait of Justice James Iredell of North Carolina, c. 1798. 

Some prominent North Carolinians had incorrectly predicted 

that Iredell would be appointed by President Washington 

as the nation’s first Chief Justice.  Library of Congress, Prints & 

Photographs Division, LC-DIG-pga-13209

Edmund Randolph, the first Attorney General of the United 

States, and later, President Washington’s second Secretary 

of State after Thomas Jefferson resigned from the position.  

Edmund Randolph (1753-1812), Oil Painting by Flavius Fisher, 

acquired in 1874. State Artwork Collection, Library of Virginia
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Asian Americans and the Law

Asian Americans and the Law
After serving some six and a half years, Iva was 

released for good behavior. She had been a model 

prisoner. She learned to take x-rays, prescribe glasses, 

and draw blood, and she even scrubbed up and 

assisted in surgery. She became a pharmacist’s assis-

tant and volunteered in the dental clinic. In her spare 

time she made leather goods that won her ribbons at 

local county fairs. W
hen she left prison, it took four 

people to replace her in all her jobs.

In the mid-1970s, the media took up her cause. A 

reporter tracked down two of the principal witnesses 

against her at trial, who confessed that they had com-

mitted perjury under pressure from the U.S. govern-

ment; in fact, Iva never said anything treasonous. In 

January 1977, when President Ford granted her exec-

utive clemency and restored her U.S. citizenship, she 

became the only American ever pardoned for treason.

Iva died in Chicago in 2006, from natural causes, 

at the age of 90, still a
 U.S. citizen, but still i

dentified 

in her obituary as the notorious Tokyo Rose.36

Heart Mountain

The story of the Heart Mountain draft resisters 

begins, as did the story of Tokyo Rose, with the attack 

on Pearl Harbor.37 In the next three days, the FBI 

arrested nearly 1,300 Issei, first generation Japanese 

immigrants who could not be naturalized as U.S. 

citizens because of their race.38 Their children, the 

Nisei, had been born in this country, and they at first 

believed that as citizens, they would be treated differ-

ently from their parents. They were mistaken.

On February 19, 1942, President Roosevelt signed 

Executive Order 9066, and shortly thereafter a procla-

mation was issued forbidding any person of Japanese 

ancestry in the Western halves of California, Oregon, 

and Washington and the Southern half of Arizona to 

leave these areas without military permission. By the 

end of March 1942, Japanese American families were 

being told to prepare for removal from the designated 

areas, and that they could bring with them only what 

they could carry. The exodus was well chronicled, 

including in wrenching photographs taken by the 

great Dorothy Lange and Ansel Adams.

These families were housed temporarily at assem-

bly centers, which included horse stables at race tracks. 

Some 120,000 people, nearly two-thirds of them U.S. 

citizens, spent the summer of 1942 in these centers as 

the Federal government built ten concentration camps 

in more remote areas. They were shipped to the camps 

in the late summer and fall of 1942.

Japanese Americans reacted in different ways to 

this treatment by the U.S. Government. To prove their 

loyalty, some pressed the government for the right 

to fight for the United States and in 1943, President 

Roosevelt announced approval of a new all-Nisei 

unit, the 442nd Regimental Combat Team. Some 

Japanese Americans were disappointed by the creation 

of this segregated volunteer unit, and pressed for 

reinstatement of the draft. On January 20, 1944, the 

War Department announced that the Nisei would be 

reclassified by their Selective Service Boards and called 

for induction if physically qualified. Many volun-

teered, including many interned in the camps.

But at the Heart Mountain camp, one detainee 

started writing about the injustices of Japanese 

Americans being drafted to fight while they and their 

families were detained, and he created the Fair Play 

Committee, a collective effort to openly resist th
e 

draft. The FPC was careful to limit its m
embership to 

Japanese American citizens who were willing to serve 

in the military once their civil rights were restored. 

The FPC message was spread beyond the camp by the 

Rocky Shimpo, a newspaper based in Denver, Colorado. 

Jimmie Omura, the Shimpo’s English language editor, 

printed editorials that questioned the lawfulness and 

propriety of the draft. In March 1944, young men at 

Heart Mountain began to refuse to get on the bus for 

the pre-induction physicals. By the end of that month, 

41 were in Wyoming county jails and Jimmie Omura 

was forced to resign as his newspaper was told that 

it would be closed unless Omura was removed as 

English language editor.

Two indictments were filed with respect to the 

Heart Mountain draft resisters, resulting in two trials. 

The first was United States v. F
ujii, also known as the 

mass tria
l, where 63 draft resisters were tried together 

on the charge of evading the draft. The second was 

United States v. O
kamoto, also known as the conspiracy 

trial, where seven of the FPC leaders were tried 

together with Jimmie Omura, who was indicted solely 

on the basis of his newspaper columns.

Mug Shots of Iva Toguri taken at Sugamo Prison. March 7, 1946, NARA, ID# 296677

The New York Times, September 6, 1945. Copyright The New York Times
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John Jay’s license to practice law in the colony of New York, 

signed by Governor Sir Henry Moore. The license was written 

in a standardized form, with a space to write the appropriate 

attorney’s name, as illustrated by the decorative flourish to 

the right of Jay’s name. The Papers of John Jay, Columbia University, 

Rare Book and Manuscript Library

One of Jay’s Supreme Court cases, as outlined in his notebook, 

identifying payments made for his services.  On the bottom of the 

left page, left column, Jay noted the debt collected, and in the right 

column, his fees and expenses – filing a writ was one shilling. The 

right page began with Jay’s standard notion, “defendant desired 

me to defend this suit.” The Papers of John Jay, Columbia University, 

Rare Book and Manuscript Library

A 1774 notification providing the names of New York’s 

delegates to the General Congress in Philadelphia, which 

included Jay. The Papers of John Jay, Columbia University, Rare Book 

and Manuscript Library

“Dear Jack,” the letter from Benjamin Kissam described in 

the article, requesting Jay’s help with Kissam’s caseload. 

The Papers of John Jay, Columbia University, Rare Book and 

Manuscript Library

John Jay: Practicing Trial Lawyer for Seven Years
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I
MPeaCHMenT, an act of political protest and 

the means for government to remove public 

officials who either abuse or violate the public 

trust, is a
 process the success of which depends 

on achieving just alignment of motivating 

concerns — impeachment as a legal process, on the 

one hand, and impeachment as a political weapon, 

on the other.1  and when the 

vast power of impeachment 

is utilized by venal politicians 

for partisan political ends, “as 

a means of crushing political 

adversaries or ejecting them 

from office,”2 the public trust 

in the political process is th
en 

truly violated.  such was the 

experience in 1913 when new 

york’s Governor William sulzer 

was impeached, convicted and 

removed from office.

The sulzer impeachment 

was engineered by Charles 

Murphy, the powerful leader of 

the Manhattan Democratic Party 

organization know as Tammany 

Hall, and facilitated by two 

rising political stars of the day 

— assembly speaker alfred e. 

smith and state senate Majority 

leader robert F. W
agner.  The 

proceedings, described by one participant as “the 

most sensational and tragic public event in the his-

tory of the state,”3 could well have descended into 

an even more demeaning tragedy had it not been for 

the wise and steadying hand of Chief Judge edgar M. 

Cullen of the new york Court of appeals, who pre-

sided over the month-long proceedings of the Court 

for the Trial of Impeachments.

The Court for the Trial of Impeachments

The special court, consti-

tutionally ordained (see article 

VI, section 24 of the state 

Constitution), resembled the 

original “Court for the Trial 

of Impeachments and the 

Correction of errors which, 

prior to 1847, had been com-

posed of a number of sittin
g 

judges from different state 

courts and the members of 

the state senate.4  The 1846 

Constitutional Convention had 

separated the impeachment 

role from that of “correction 

of errors” and formed, to 

address the latter, the Court 

of appeals, consisting of ten 

Judges, seven elected by the 

people and three designated by 

the Governor from the ranks 

of sittin
g Justices of the state 

supreme Court.5  In the Court 

for the Trial of Impeachments, these Judges joined 

48 state senators, sat together in a body, and voted 

with equal weight on all issu
es.

Impeachment as a polItIcal Weapon:

The Case of G
overnor S

ulzer

JoHn r. Dunne

Governor William Sulzer 1913

Library of Congress, Prints & Photographs Division  

[LC-USZ62-95136 (b&wfilm copy neg.)]

John R. Dunne is the former United States Assistant Attorney General for Civil Rights under President George H. W. Bush and  

was Deputy Majority Leader of the New York State Senate and Chair of the Judiciary Committee.  He is now Senior Counsel at 

Whiteman Osterman & Hanna, LLP in Albany, New York.  He is a graduate of Georgetown University and Yale Law School.
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A
s the traditional gatekeepers for admission to the state 

bars, courts across the nation have been asked recently 

to decide whether undocumented immigrants, who are 

present in the United States without lawful authoriza-

tion, are eligible for admission to practice law in their jurisdictions. In a 

case of first im
pression in New York, and in some respects nationwide, the 

Appellate Division, Second Department ruled in June 2015 that an undoc-

umented immigrant who is authorized to be present in the United States 

under the auspices of the federal Deferred Action for Childhood Arrivals 

(“DACA”) policy, was eligible for admission to practice law in New York.1 

This question is but the latest entry in the long and intriguing relationship 

in the United States – and New York in particular – among citizenship, 

immigration status, and the authorized practice of law. In fact, except for 

a brief eighteen-month period at the beginning of the nineteenth century, 

citizenship was a prerequisite for admission to practice law in New York 

for the almost 200 years between New York’s founding as an independent 

state in 1777 and the United States Supreme Court’s declaration in the 

1973 landmark case In re Griffiths.2 Justice Lewis Powell’s decision for 

the Court in Griffiths held that a similar citizenship requirement from 

Connecticut, preventing non-citizens (including resident aliens) from 

sitting for the state’s bar exam, was unconstitutional because it violated 

the Equal Protection Clause of the Fourteenth Amendment to the United 

States Constitution, after which bar membership in New York was open 

to both citizens and authorized non-citizens alike.

This article focuses on that lengthy period before Griffiths and, in par-

ticular, the eighteen-month window where citizenship ceased to be a con-

cern. The circumstances that ushered in the lone period of time when both 

citizens and non-naturalized immigrants were held qualified for admission 

to the practice of law in New York involved two of the more notable 

immigrant lawyers to reach the United States at the dawn of the nineteenth 

◀ James Kent. Courtesy New York Court of Appeals

Craig A. Landy is a partner at Peckar & 

Abramson, PC in Manhattan. He is the 

author of a recent article about Thomas 

Addis Emmet in New York History, 

published by the New York State Historical 

Association and SUNY-College at Oneonta.

Chief Justice James Kent and the Origins of the Citizenship 

Prerequisite for Admission to the New York Bar

by Craig A. Landy

“Jacobin Winds”
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raries. The opinions are clear, well-written and per-

suasive, written in the typical elevated and discursive 

style of the age. They are a pleasure to read if you like 

that sort of thing (I do), but the same is tru
e of many 

other judicial writings from a century or two ago. 

Reading his opinions alongside those of his colleagues 

on the Supreme Court, you do not get the sense—as 

you do when you read, say, Holmes or Cardozo or 

Learned Hand—that you have encountered a rare 

master of the craft of judging.

Still, I t
hink I detect in Kent’s opinions some 

things that may be characteristic of their author. It 

seems that he had one quality I value highly in judges: 

the ability, or willingness, to put one’s personal 

preferences, and one’s vanity, aside. In Seixas v. Woods8 

—a case of such enduring fame that I studied it, if 

my memory does not deceive me, in law school a 

mere half century ago—Kent upheld the caveat emptor 

principle in a case where goods were not as the seller 

had represented them to be, but there was no express 

warranty, and no fraud. Kent found the case “clear… 

for the defendant” on the basis of “the ancient, and 

the uniform, language of the English law”9—though 

he said that the rule in civil (i.e., Roman) law juris-

dictions was otherwise, “and, if the question was res 

integra [an open one] in our law, I confess I sh
ould be 

overcome by the reasoning of the Civilians.”10 Years 

later, Kent as Chancellor decided Ogden v. Gibbons,11 a 

case that, under the name Gibbons v. Ogden,12 would 

become one of Chief Justice Marshall’s most famous 

decisions. Of course Kent knew that there was an 

important constitutional issue in the case; but he 

resisted any temptation to vent his views about it for 

posterity, saying only that the right of the New York 

legislature to pass the legislation at issue (which the 

United States Supreme Court was to hold invalid 

under the Commerce Clause) “has been settled (as far 

as the Courts of this state can settle it).”13 Kent decided 

the case on less exciting grounds: the interplay 

between the state statute and a federal license.

According to the legal historian John Langbein, 

Kent’s place in judicial history owes much to his role 

in the successful struggle to convert the law into a 

learned profession. He was an unremitting foe of 

what Langbein calls “folk law”—the idea, popular 

in the early days of our republic, that “[o]rdinary 

people, applying common sense notions of right and 

wrong, could resolve the disputes of life in localized 

and informal ways.”14 If there was anything Kent was 

not, it was a populist. H
e was quoted as rejecting the 

idea of translating the “Latin and intricate technical 

phrases” in his Commentaries by saying:

Pages from Commentaries on American Law by James Kent, 1889. 

Courtesy of the Internet ArchiveCourtesy of HathiTrust

What kind of legal 

protection would you 

have if e
very m

an could 

be a lawyer? A
ll things 

are changing, it is t
rue, 

but when you find 

law made easy to the 

meanest comprehension, 

look out for countless 

volunteers i
n our noble 

profession, to whom good 

Latin and correct E
nglish 

are alike inaccessib
le.
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The Judicial Career of Justice M. Dolores Denman (1931-2000) 

Justice Denman and Robert Abrams, her rival for Attorney 

General, June 1978. Associated Press / Newspapers.com

Justice Denman prepares to vote.  

Ron Moscati, Courier-Express, Buffalo / Buffalo State College 

Archives, Courier-Express Collection

Justice Denman at a campaign event in Binghamton, 

August 1978. Renee Myrae, Press & Sun Bulletin, Binghamton / 

Newspapers.com
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Anyone preparing a portrait of 

Benjamin Nathan Cardozo would 

necessarily approach the task with great 

trepidation. already there are so many 

wonderful writings about him, most 

especially Professor andrew Kaufman’s 

731-page masterpiece, which took more 

than 41 years to complete.1 surely, by 

now everything about Cardozo has 

been said. Moreover, the man and his 

work were, and remain, objects of rever-

ence. as Professor Kaufman observes, 

“Cardozo’s record and reputation have 

made him a point of comparison for 

other judges, usually in terms of a judge 

or judicial nominee falling short of the mark, as 

being ‘no Cardozo.’”2 He set the standard of judicial 

excellence for his day, and he continues to set the 

standard of judicial excellence for ours. 

Family and Early Years

benjamin nathan Cardozo and his twin sister, 

emily natalie, were born in new york City on May 

24, 1870, into an elite, prominent, sephardic Jewish 

family, the fifth and sixth surviving children of albert 

Jacob and rebecca nathan Cardozo.3

Despite a glorious heritage, his childhood was 

not an easy one, beginning with feeble health in his 

first d
ays of life. Weeks later, his mother’s brother, 

benjamin nathan (for whom he was named), vice 

president of the new york stock exchange and 

president of Congregation shearith Israel (the fam-

ily’s house of worship), was brutally murdered when 

returning home from services. Controversy swirled 

for months, but the murderer was never found. When 

Cardozo was two years old, his father, at the pin-

nacle of his career as a justice of the new york state 

supreme Court, was compelled to resign the bench 

in disgrace amid charges of corruption during the 

William “boss” Tweed era. and though he managed 

as a lawyer to maintain his family in comfort, theirs 

always was a solitary, reclusive life.4 Cardozo’s moth-

er, long chronically ill, died when he was nine years 

old, leaving his upbringing largely to his siste
r, ellen 

(nell), 11 years his senior, with whom he made his 

home. neither of them married. Indeed, only one of 

Benjamin naThan CarDozo (1870-1938)

Court of appeals 

1914–1932

Chief Judge 

1927–1932

JuDITH s. Kaye

This biography of Benjamin N. Cardozo appears in The Judges of the New York Court of Appeals: A Biographical History, 

edited by Albert M. Rosenblatt, and published in 2007 by Fordam University Press. The book features original biographies of 106 

chief and associate judges of the New York Court of Appeals and is a unique resource. It is available for purchase from major book 

retailers, directly from Fordham University Press (800.996.6987), and on our website.

Engraving of a younger John Jay, c. 1777. 

The Miriam and Ira D. Wallach Division of Art, Prints and Photographs: Print Collection, The New York Public Library
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ghe New York Court of Appeals is

no stranger to legal controversy,

although the nature of those disputes

may change with the times. These days

hot-button issues include the death

penalty, school funding, the state budg-

et and same-sex marriage. A little over a

century ago, the great divisive issue was

the right of privacy, an issue that today

still generates an occasionally strong

whiff of strife
. 

Back in 1902, New York was the first

state to face squarely the question of

whether the common law should rec-

ognize a right of privacy. The answer

given by New York’s highest court was a

resounding no, which immediately

fueled widespread public and profes-

sional debate, provoked the State

Legislature to react, was implicitly repu-

diated by its author, embodied the sex-

ism of its ti
me and continues to cast a

long shadow on the law of New York

and elsewhere.

Roberson v. Rochester F
olding Box Co.1

has never been a case just for New York

lawyers alone. It is f
amiliar to almost

every lawyer and law student in

America. It is o
ne of those rare, special

cases of first 
impression that stretch the

limits of the law and are used by gener-

ations of law professors to illustrate the

legal process and the zigzag way in

which the law sometimes develops. A

lightning rod of a judicial landmark,

Roberson was the Roe v. W
ade of its ti

me,

and 104 years later it retains great inter-

est, stim
ulates much discussion and

goes on yielding new insights.

The case has a heroine worth

remembering. Abigail Roberson, who

lived in Rochester, was an attractive,

strong-minded, sensitive, intelligent,

tenacious, intrepid, plucky but shy

young woman of 18 when the lawsuit

started. She had some photographs

made of herself at a studio, and her

boyfriend told her that a friend of his

was going to do a portrait from them.

“Little did I realize what they were

going to do with it,” she reminisced in

1967.2

The teenager sued because a big

milling company used her picture,

without her prior knowledge or con-

sent, and certainly without paying her,

on 25,000 posters and magazine adver-

tisements to sell its f
lour. Rather than

being flattered, Abigail was humiliated.

Alleging she was an object of derision

by jeering neighbors and as a result

needed medical care, she sued for men-

tal distress, seeking $15,000 in dam-

ages and an injunction.

Although lower courts found that

Abigail had stated a claim, the Court of

Appeals disagreed. In a close four-to-

three decision, the Court, over a vigor-

ous, moving and prescient dissent by

Judge John Gray, dismissed her com-

plaint on the ground that no “so-

called” right of privacy existed in New

York. The majority opinion, written by

Chief Judge Alton Parker, stressed the

The Roberson Privacy Controversy

continued on page 4

by Daniel J. Kornstein

Likeness of Abigail Roberson appearing in Profitable Advertisin
g (August, 1902), reproduced with 

the permission of the Public Library of Cincinnati and Hamilton County.

“Others would

have appreciated the

compliment to their

beauty implied in

the selec
tion of 

the picture for such

purposes.”

—Chief Judge Alton Parker
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Practical Proceedings in the Supreme Court of the State of New York, written by Alexander Hamilton, c. 1798. 

From the collection of the New York City Bar Association.

William Fullerton, Esq. at the Tilton-Beecher trial. The Daily Graphic, February 1, 1875, vol. VI, no. 592
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Elihu Root

himself, towards the end of his career, indicted on 

antitrust charges as a director of the Sugar Trust.) 

In 1868, after only a year with the firm, Root 

formed his own law firm with John H. Strahan, 

Strahan & Root. “With several other young lawyers, 

they took office space on the top floor of a ramshackle 

four-story wooden building at 43 Pine Street, one of 

the old residences which still s
tood between Broadway 

and Nassau Street.”5 The office had no elevator, ste-

nographer, telephone or typewriter.6 

Root’s practice flourished, although an early bit 

of legal work, while prestigious, would dog him to 

the end of his days. In 1871, he was part of the team 

of lawyers defending William M. Tweed in one of the 

several trials that brought down the corrupt Tammany 

Hall boss (facing off against prosecutor John Parsons, 

who had been his boss only a few years earlier). 

However, despite any taint from the association with 

Tweed, Root became one of the leading members of 

the bar in Gilded Age New York. In the current era of 

lawyer specialization, it is r
emarkable how the leading 

lawyers of the late 19th century, such as Root, excelled 

at once as litigators, tra
nsactional lawyers, and corpo-

rate counsel.

As a bachelor lawyer, Root lived from 1871 to 

1878 on Irving Place between 15th and 16th Streets, a 

short walk from the cynosure of affluent, Gilded Age 

New York City, the Fifth Avenue Hotel at 23rd Street. 

The plaque on the building that currently stands 

where Root’s rowhouse once stood, commemorating 

his time on Irving Place, is the only tangible trace in 

New York City of his many years as one of its le
ading 

citizens.7 Upon his marriage in 1878, he lived briefly 

with his new in-laws and then in a house they bought 

for the newlyweds at 30 East 55th Street.8 

Beginning in 1884, Root successively formed 

law partnerships with Willard Bartlett, Theron G. 

Strong, and Samuel B. Clarke.9 Increasingly active in 

Republican politics, Root discussed with Speaker of 

the House Thomas B. Reed the possibility of Reed’s 

joining his law firm (then Root & Clarke) if Reed lost 

the leadership fight in the House of Representatives 

New York University (then known as University of the City of New York), Washington Square, 1850, where Root studied law. 

The Miriam and Ira D. Wallach Division of Art, Prints and Photographs: Print Collection, The New York Public Library
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misleading and overly simplistic.

Reality is more complicated, espe-

cially given the passage of time and

the intervening institutional inter-

play between the Court of Appeals

and the Legislature. 

It is o
ne thing to consider how an

issue should be decided initially, it is

quite another to reconsider an issue

resolved over a century earlier. Today

the question posed by Roberson is no

longer one of first 
impression. The

slate is no longer blank. The

Legislature, for example, has rejected

proposed bills to expand privacy tort

liability in New York. Such factors

may or may not be dispositive, but

they should at least be weighed.

What makes Roberson endlessly

fascinating is its 
uncommon conflu-

ence of several issues that have never

yet been fully resolved to everyone’s

satisfaction: the source and scope of

the right of privacy, the respective

roles of judges and legislatures in

creating new legal rights, the need

for the common law to keep pace

with changing conditions, the way

courts can speak to each other and

to other branches of government, the

specter (real or imagined) of

increased litigation, the effect of a

dissenting opinion on the future

course of the law, the potential for

legal periodicals to influence courts,

the desirability of judges comment-

ing on their decided cases and the

importance of avoiding sexism in the

law.
Roberson had all these debatable

issues and more. It is p
eopled with

fascinating characters. Whether or

not we agree with its outcome,

Roberson is a riveting case that still

merits careful study, for the many

controversies embedded in it are far

from settled. Just as we can some-

times see a world in a grain of sand,

so too can we occasionally see much

of the legal universe in a single case.

Susan Washington, currently the

Rochester public librarian for Local

History and Genealogy, put it best.

Responding to our request for infor-

mation, she wrote: “I will be raising

a glass to Abbie this weekend! Thank

you for the interesting search.”

Endnotes on page 13

wrote Judge O’Brien, 

by law.” 
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Act of 1934 (IRA),59 which enabled Indian Nations 

to exercise powers of limited self-government, but 

did not end federal involvement in tribal matters. 

The IRA provided a process for Indian Nations to 

reorganize their governments by adopting written 

constitutions.60 Notably, boilerplate IRA constitutions 

included blood quantum as a criterion for tribal 

membership, specifically calling for “one-half or more 

Indian Blood.”61 The United States Supreme Court 

has since held that Indian Nations have the right to 

define their own membership as part of the political 

status of their nations.62 Only those with legal status, 

or those eligible for membership in a federally recog-

nized tribe, receive trust benefits guaranteed by the 

United States.63

By the end of World War II, th
e United States hit 

its full economic stride. However, American Indians 

were left behind.64 Indians experienced the highest 

rates of unemployment and suicide, as well as the 

lowest incomes and life expectancies in their history.65 

The past policies promoting Indian self-rule were 

considered a failure.

Once again, the government began transitioning 

back to assimilation type policies as a solution, 

ushering in the Termination Era. Congress solidified 

this approach on August 1, 1953, when it adopted 

House Concurrent Resolution 108, declaring as policy 

its aim to “as rapidly as possible … make the Indians 

… subject to the same laws and entitled to the same 

privileges and responsibilities as are applicable to 

other citizens [and] to end their status as wards … 

and to grant them all of the rights and prerogatives 

pertaining to American citizens.”66

The government’s termination policy also 

included the eventual transfer of civil and criminal 

jurisdiction to state governments and courts. New 

York State was constantly in conflict with the federal 

government in supreme control over Iroquois land 

affairs,
67 arising out of the State’s assumption of a 

self-defined role as guardian of the Indians, sim
ilar to 

the earlier trust role of the United States.68 The state 

hoped through assimilation, Indian Nations would 

eventually hold land in severalty, abandon present 

restrictions against ownership by non-Indians as do 

western tribes and transition “… from hermithood to 

the vigorous and responsible citizenship assured by 

their intelligence, independence, and courage.”69

But much confusion surrounded the general 

question of the state’s power to legislate for Indians 

living on the reservation.70 In 1942, the Second Circuit 

addressed this issu
e in United States v. F

orness.
71 Forness 

involved an attempt by the Seneca Nation to cancel 

a lease in the City of Salamanca for nonpayment.72 

The Second Circuit determined “state law cannot 

be invoked to limit the rights in lands granted by 

the United States to the Indians, because state law 

does not apply to Indians without the consent of the 

United States.”73

Forness led to the creation of the Joint Legislative 

Committee on Indian Affairs,
74 which in turn led to 

the 1948 grant by Congress of concurrent criminal 

jurisdiction to New York State,75 and a similar grant 

of partial civil jurisdiction in 1950.76 Congress took 

Tom Torlino, a Navajo student at the Carlisle Indian Industrial School, before and after. 

Richard Henry Pratt Papers, 1862-1956, Beinecke Rare Book and Manuscript Library, Yale University
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The Tombs Angel: 

An Exemplary Life of Service  

by John F. Werner & Robert C. Meade, Jr.* 

Lately, notice has finally been taken of the paucity of monuments in 

the public parks, squares and buildings of our country and of New 

York City that pay tribute to women deserving of recognition. Until 

very recently, in all of Central Park there were no monuments honoring real 

women, only several commemorating fictional ones, and there are very few 

public monuments to deserving women throughout all of New York City.1  

This makes all the more remarkable the fact that in 1904 a tribute was erected 

in lower Manhattan honoring Rebecca Salome Foster for her devoted, selfless 

attention to the inmates of the original Tombs Prison and other unfortunates, 

including many immigrants—work that earned her the sobriquet the “Tombs 

Angel.” Mrs. Foster was a one-person combination of social services agency, 

probation officer, and legal aid society working on behalf of the courts and the 

accused and convicted, as well as their families, at a time when government 

services for the poor were either non-existent or in their infancy.2

Mrs. Foster and How Her Work Began

Rebecca Salome Elliott was born in 1848 into a large family in Mobile, 

Alabama. In 1865, she married John A. Foster (1833–1890), a Civil War infan-

try officer who, among other forms of service, took part in the investigation 

of the assassination of Abraham Lincoln conducted by the Judge Advocate 

General’s Office, and who at his decommissioning held the rank of General. 

After the war, John Foster practiced law in New York City.

The historic Calvary Episcopal Church, which stands to this day at 277 

Park Avenue South at 21st Street in Manhattan, where Mrs. Foster and her 

two daughters were married, played a central role in Mrs. Foster’s life and in 

the work she undertook on behalf of immigrants and outcasts. It seems that 

the inspiration for her good works arose out of her church associations and 

the then-thriving and robust Anglican missionary movement. Rev. Henry 

Y. Satterlee (1843–1908), the rector of Calvary Church (1882–1896) and later 

the first Episcopal Bishop of Washington, D.C., helped Mrs. Foster through a 

spiritual crisis occasioned by the deaths of two of her children and motivated 

her to lead a life of service.3

John F. Werner, Esq.,  

LL.B., Fordham University School of Law, 

LL.M., New York University School of Law. 

His career in public service was in the New 

York State Court System, including as Chief 

Court Attorney for the Appellate Term, First 

Department, then as Clerk of Court for the 

Appellate Term, First Department, followed 

by 30 years, concluding in 2019, as Chief 

Clerk and Executive Officer of the Supreme 

Court, Civil Branch, New York County at 60 

Centre Street. He is a longtime member of 

The Advisory Committee on Civil Practice to 

the Chief Administrative Judge of the Courts 

of the State of New York.

Robert C. Meade, Jr., Esq.,  

J.D., Fordham University School of Law. 

Mr. Meade was in private practice and public 

service, including years as deputy to Mr. 

Werner.  Mr. Meade is the author, co-author, 

or editor of four books and for more than 20 

years was an editor of the annual guide to 

civil practice in Supreme Court published by 

the New York County Lawyers’ Association.

* A longer version of this article will appear in the near future on the website of the Historical 

Society of the New York Courts.
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The Tombs Angel: An Exemplary Life of Service  

Inside the male prison, c. 1872. Originally published in Lights and 

Shadows of New York Life by James McCabe

A boys’ cell in the Tombs, 1870. Mrs. Foster worked with the imprisoned, who were housed in cells such as these.  

The Miriam and Ira D. Wallach Division of Art, Prints and Photographs: Picture Collection, The New York Public Library

Interior of the Tombs, Murderer’s Row. Originally published in 

Darkness and Daylight by Helen Campbell, 1895
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tion for judgment absolute. It’s still

there at CPLr 5601(c). (I’m not back-

tracking on my promise to keep this

personal, as you’ll see.) It addresses a

party who has won a big verdict at trial

only to see it reversed by the appellate

Division with a new trial ordered. It lets

the disappointed party take an appeal

to the Court of appeals from the order

directing the new trial, but only on con-

dition that the appellant (verdict win-

ner/appellate Division loser) stipulate

that if the order is affirmed, a final judg-

ment will be entered and a new trial

forfeited.  It’s 
 a  perilous  device  that

we  in  the  procedure vineyard warn

against often.  

Lawyers often don’t understand it.

In confidence that they can get the new

trial order reversed, and their big verdict

reinstated, they take the appeal and file

the stipulation.

My most graphic contact with this

statute was while sittin
g as a spectator

in the courtroom a few rows back from

He stared at me.  

With a gentle shrug, and of course the

twinkle, he said, “Well, I g
uess 

reasonable men may differ.”

addendum: “but you know, Judge Fuld

and Judge Van Voorhis dissented on

the ground that there was no solicita-

tion.” 2

He stared at me. With a gentle shrug,

and of course the twinkle, he said,

“Well, I guess reasonable men may dif-

fer.”
On Thursday nights in albany, the

Judge took us to the little quasi night-

club at the DeWitt Clinton hotel.

Fancy. (This was years ago, remember.)

On one of those evenings an overdosed

woman with a big straw hat was parad-

ing around planting the hat on any

head she pleased, and giggling. It

pleased her on one of these circuits to

plant the hat on Chief Judge albert

Conway.  and there he sat, gentle man

that he was, red-faced but grinning,

until one of us in the entourage stood

up, took off the hat and returned it to

the overdosed lady with thanks.

There’s a statute on the books that

supplies a device known as the stipula-

counsel’s table.  an elderly advocate,

with little hair but great enthusiasm, had

just begun his argument when Judge

Charles Desmond—the senior associate,

sitting on the Chief’s right— intervened

with a comment.  “I see you’re up here

on a stipulation for judgment absolute.”

“yes, your honor.”  “are you aware that if

we should find the appellate Division

anywhere within its broad discretion to

grant a new trial, we will affirm and

you’ll lose your verdict and the new trial

both?” “Why, yes, I believe I understand

that, Judge.” now Judge Desmond sat

back. With arms spread wide, he had a

little fun.  “anywhere within its broad—

brrrrrooooaaadbrOOOOOOOOOaaa

DDD—discretion, and you’re out of

court irrevocably.”  

beads of perspiration formed on the

back of the unhappy lawyer’s head, but

now came the consoling voice of the

Chief Judge: “Perhaps you’d like to take

a moment to confer with your adversary

in the lawyers’ room.”  The man nodded

vigorously, did an about-face and disap-

peared with his opposite number into

the lawyer’s room, and out of my life.

What he did in the lawyers’ room, I

was told, was agree to withdraw the

appeal, with relief and gratitude.  It w
as

a graphic lesson—not just to him but to

me—on the perils of the stipulation for

judgment absolute.  I’ve carried my dis-

trust of it in
to four editions of my text-

book on new york Practice.3

The only soft thing I associate with

this draconian statute is the gentle voice

of the Chief Judge, ushering a grieving

stipulator into the shelter of the lawyers’

room.

Endnotes:

* The Honorable albert Conway died in 1969 at the

age of 80. He served as a Judge of the Court of

appeals from 1941 to 1959. He was first 
elected to

the Court as an associate Judge on november 5,

1940. In 1954, he was elected Chief Judge and

served in that position until his mandatory retire-

ment on December 31, 1959.

1 People v. Liebenthal, 5 n.y.2d 876, 182 n.y.s.2d 26,

155 n.e.2d 871 (1959). 

2 by a 5-2 vote, the Court of appeals affirmed without

opinion the defendant's conviction. Id. at 876,

182 n.y.s.2d at 26, 155 n.e.2d at 872. Judges

Fuld and Van Voorhis dissented and voted "to dis-

miss the complaint upon the ground that there was

no evidence to establish solicitation upon the part

of the defendant as required by the statute." Id. 

3 see David D. siegel, new york Practice § 527 (4th

ed.). 

Chief Judge Conway with his law clerk, David D. Siegel, at the Court of Appeals in 1959.
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Litchfield Law School Alumni on the New York Courts

Cover of The Daily Graphic, depicting a cartoon of Susan B. Anthony after being charged with voting illegally.  

Women demonstrate for equality behind her, while men care for a child and carry groceries, 1873.  

Library of Congress, Prints and Photographs Division, LC-DIG-ppmsca-55836

Endnotes

1. ‘John Jay, by B.B.E,’ one of the earliest known portraits of Jay, by an artist 
now known by only his initials. The Miriam and Ira D. Wallach Division 
of Art, Prints and Photographs: Print Collection, The New York Public 
Library.

2. United States Attorney General William M. Evarts, c. 1870. Brady-Handy 
photograph collection, Library of Congress, Prints & Photographs 
Division, LC-DIG-cwpbh-05065.

3. Portrait of Chancellor James Kent by Rembrandt Peale. Court of Appeals 
Collection. Courtesy of the Historical Society of the New York Courts.

4. Studies in Expression: When Women Are Jurors. Library of Congress, 
Prints & Photographs Division, LC-DIG-ppmsca-03059.

5. Portrait of Kate Stoneman. Courtesy of the Jamestown City Historian’s 
Office.

6. Justice Denman. Courtesy of the Appellate Division, Fourth Department.

7. Pauline Seneca teaches a classroom of first graders at the Thomas Indian 
School. Courtesy of New York State Archives, NYSA_A1913-77_63.

8. The Mochida Family Awaiting Evacuation. NARA, ID# 537505.

9. The Five Social Assemblymen. Left to right, standing: Samuel Orr, Samuel 
DeWitt; sitting: Charles Solomon, August Claessens, Louis Waldman. 
Charles Solomon Photographs, Tamiment Library, New York University.

10. Benjamin Gitlow, Revolutionary Radicalism: Its History, Purpose and Tactics, 
Part I, Volume I (Albany: J.B. Lyon Company, 1920), p. 680.

11. The Appellate Term, First Department is located in rooms 401 (Clerk’s 
Office) and 408 (Courtroom) inside the New York County Supreme Court 
building at 60 Centre Street. Courtesy of the Historical Society of the New 
York Courts.

12. New York’s first Children’s Court part in Manhattan, c. 1902. Courtesy of 
the Prof. Merril Sobie.

13. A quiet conference between opposing counsel at the Beecher trial. The 
Daily Graphic, February 6, 1875, p. 360-361.

14. First page of Hamilton’s notes from the case Rutgers v. Waddington. Special 
Collections, Hamilton College.

15. Mad Tom in a Rage. The Metropolitan Museum of Art, The Elisha 
Wittelsey Collection, The Elisha Whittelsey Fund, 1853.
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A closing thought: as Editor-in-Chief, 
I am profoundly grateful for the monu-
mental contributions that Marilyn Mar-
cus, David L. Goodwin, Allison Morey, 
Ted Ermansons, and Nick Inverso have 
made to the continued success of Judicial 
Notice. Marilyn Marcus, as Managing 
Editor, has brainstormed themes and 
identified potential authors; David L. 
Goodwin, as Associate and Style Editor, 
ensures that the language in the articles 
flows smoothly and citations are proper; 
Allison Morey, as Associate and Picture 
Editor, tracks down relevant graphics and 
pictures for the articles; and Nick Inverso 
makes certain that our publication looks 
and feels good—as did his predecessor 
Ted Ermansons, graphic designers with 
the NYS Unified Court System.
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