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John Locke, Second Treatise of Government

Sec. 13. To this strange doctrine, viz. That in the state of nature every one has the executive power of the
law of nature, I doubt not but it will be objected, that it is unreasonable for men to be judges in their own
cases, that selflove will make men partial to themselves and their friends: and on the other side, that ill
nature, passion and revenge will carry them too far in punishing others; and hence nothing but confusion
and disorder will follow, and that therefore God hath certainly appointed government to restrain the
partiality and violence of men. I easily grant, that civil government is the proper remedy for the
inconveniencies of the state of nature, which must certainly be great, where men may be judges in their
own case, since it is easy to be imagined, that he who was so unjust as to do his brother an injury, will
scarce be so just as to condemn himself for it: but I shall desire those who make this objection, to
remember, that absolute monarchs are but men; and if government is to be the remedy of those evils,
which necessarily follow from men's being judges in their own cases, and the state of nature is therefore
not to be endured, I desire to know what kind of government that is, and how much better it is than the
state of nature, where one man, commanding a multitude, has the liberty to be judge in his own case, and
may do to all his subjects whatever he pleases, without the least liberty to any one to question or controul
those who execute his pleasure and in whatsoever he doth, whether led by reason, mistake or passion,
must be submitted to. Much better it is in the state of nature, wherein men are not bound to submit to the
unjust will of another. And if he that judges, judges amiss in his own, or any other case, he is answerable
for it to the rest of mankind.

Sec. 19. And here we have the plain difference between the state of nature and the state of war, which
however some men have confounded, are as far distant, as a state of peace, good will, mutual assistance
and preservation, and a state of enmity, malice, violence and mutual destruction, are one from another.
Men living together according to reason, without a common superior on earth, with authority to judge
between them, is properly the state of nature. But force, or a declared design of force, upon the person of
another, where there is no common superior on earth to appeal to for relief, is the state of war: ... Thus a
thief, whom I cannot harm, but by appeal to the law, for having stolen all that I am worth, I may kill,
when he sets on me to rob me but of my horse or coat; because the law, which was made for my
preservation, where it cannot interpose to secure my life from present force, which, if lost, is capable of
no reparation, permits me my own defence, and the right of war, a liberty to kill the aggressor, because
the aggressor allows not time to appeal to our common judge, nor the decision of the law, for remedy in a
case where the mischief may be irreparable. Want of a common judge with authority, puts all men in a
state of nature: force without right, upon a man's person, makes a state of war, both where there is, and is
not, a common judge.
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Avristotle, Politics Ch. 16

... itis as much a man's duty to submit to command as to assume it, and this also by rotation;
for this is law, for order is law; and it is more proper that law should govern than any one of the
citizens: upon the same principle, if it is advantageous to place the supreme power in some
particular persons, they should be appointed to be only guardians, and the servants of the laws,
for the supreme power must be placed somewhere; but they say, that it is unjust that where all
are equal one person should continually enjoy it. But it seems unlikely that man should be able
to adjust that which the law cannot determine; it may be replied, that the law having laid down
the best rules possible, leaves the adjustment and application of particulars to the discretion of
the magistrate; besides, it allows anything to be altered which experience proves may be better
established. Moreover, he who would place the supreme power in mind, would place it in God
and the laws; but he who entrusts man with it, gives it to a wild beast, for such his appetites
sometimes make him; for passion influences those who are in power, even the very best of
men: for which reason law is reason without desire.
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Hobbes, Leviathan ch. 13

To this war of every man against every man, this also is consequent;
that nothing can be unjust. The notions of right and wrong,

justice and injustice have there no place. Where there is no common
power, there is no law: where no law, no injustice. Force, and

fraud, are in war the two cardinal virtues. Justice, and injustice are
none of the faculties neither of the body, nor mind. If they were,
they might be in a man that were alone in the world, as well as his
senses, and passions. They are qualities, that relate to men in society,
not in solitude. It is consequent also to the same condition,

that there be no propriety, no dominion, no mine and thine distinct;
but only that to be every man’s, that he can get; and for so long, as
he can keep it.
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Genesis 3 New International Version

The Fall

1 Now the serpent was more crafty than any of the wild animals the LORD God had made. He
said to the woman, “Did God really say, ‘You must not eat from any tree in the garden’?”

* The woman said to the serpent, “We may eat fruit from the trees in the garden, ° but God did
say, “You must not eat fruit from the tree that is in the middle of the garden, and you must not
touch it, or you will die.””

*«You will not certainly die,” the serpent said to the woman. > “For God knows that when you
eat from it your eyes will be opened, and you will be like God, knowing good and evil.”

% When the woman saw that the fruit of the tree was good for food and pleasing to the eye, and
also desirable for gaining wisdom, she took some and ate it. She also gave some to her husband,
who was with her, and he ate it.  Then the eyes of both of them were opened, and they realized
they were naked; so they sewed fig leaves together and made coverings for themselves.

® Then the man and his wife heard the sound of the LORD God as he was walking in the garden in
the cool of the day, and they hid from the LORD God among the trees of the garden. ° But the
LorD God called to the man, “Where are you?”

OHe answered, “I heard you in the garden, and I was afraid because I was naked; so I hid.”

" And he said, “Who told you that you were naked? Have you eaten from the tree that I
commanded you not to eat from?”

"2 The man said, “The woman you put here with me—she gave me some fruit from the tree, and I
ate it.”

" Then the LORD God said to the woman, “What is this you have done?”
The woman said, “The serpent deceived me, and I ate.”
' So the LORD God said to the serpent, “Because you have done this,

“Cursed are you above all livestock
and all wild animals!
You will crawl on your belly
and you will eat dust
all the days of your life.
> And I will put enmity
between you and the woman,
and between your offspring and hers;
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he will crush your head,
and you will strike his heel.”

1T the woman he said,

“I will make your pains in childbearing very severe;
with painful labor you will give birth to children.
Your desire will be for your husband,
and he will rule over you.”

" To Adam he said, “Because you listened to your wife and ate fruit from the tree about which I
commanded you, ‘You must not eat from it,’

“Cursed is the ground because of you;
through painful toil you will eat food from it
all the days of your life.

'8t will produce thorns and thistles for you,
and you will eat the plants of the field.

1By the sweat of your brow
you will eat your food

until you return to the ground,
since from it you were taken;

for dust you are
and to dust you will return.”

2 Adam named his wife Eve, because she would become the mother of all the living.

*! The LORD God made garments of skin for Adam and his wife and clothed them. ** And the
LorD God said, “The man has now become like one of us, knowing good and evil. He must not
be allowed to reach out his hand and take also from the tree of life and eat, and live forever.”
S0 the LORD God banished him from the Garden of Eden to work the ground from which he
had been taken. ** After he drove the man out, he placed on the east side of the Garden of Eden
cherubim and a flaming sword flashing back and forth to guard the way to the tree of life.
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John Marshall, Ogden v. Saunders (1827)

Law has been defined by a writer, whose definitions especially have been the theme of almost
universal panegyric, "to be a rule of civil conduct prescribed by the supreme power in a state." In
our system, the legislature of a state is the supreme power in all cases where its action is not
restrained by the Constitution of the United States. Where it is so restrained, the legislature
ceases to be the supreme power, and its acts are not law. It is, then, begging the question to say
that because contracts may be discharged by a law previously enacted, this contract may be
discharged by this act of the Legislature of New York, for the question returns upon us is this act
a law? Is it consistent with or repugnant to the Constitution of the United States? This question is
to be solved only by the Constitution itself...

Our country exhibits the extraordinary spectacle of distinct and in many respects independent
governments over the same territory and the same people. The local governments are restrained
from impairing the obligation of contracts, but they furnish the remedy to enforce them, and
administer that remedy in tribunals constituted by themselves. It has been shown that the
obligation is distinct from the remedy, and it would seem to follow that law might act on the
remedy without acting on the obligation. To afford a remedy is certainly the high duty of those
who govern to those who are governed. A failure in the performance of this duty subjects the
government to the just reproach of the world. But the Constitution has not undertaken to enforce
its performance. That instrument treats the states with the respect which is due to intelligent
beings understanding their duties and willing to perform them; not as insane beings who must be
compelled to act for self-preservation. Its language is the language of restraint, not of coercion.
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The Federalist No. 78
Saturday, June 14, 1788
[Alexander Hamilton]

To the People of the State of New York:
WE PROCEED now to an examination of the judiciary department of the proposed government.

In unfolding the defects of the existing Confederation, the utility and necessity of a federal judicature
have been clearly pointed out. It is the less necessary to recapitulate the considerations there urged, as the
propriety of the institution in the abstract is not disputed; the only questions which have been raised being
relative to the manner of constituting it, and to its extent....

Whoever attentively considers the different departments of power must perceive, that, in a government in
which they are separated from each other, the judiciary, from the nature of its functions, will always be
the least dangerous to the political rights of the Constitution; because it will be least in a capacity to
annoy or injure them. The Executive not only dispenses the honors, but holds the sword of the
community. The legislature not only commands the purse, but prescribes the rules by which the duties
and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either
the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no
active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment;
and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.

This simple view of the matter suggests several important consequences. It proves incontestably, that the
judiciary is beyond comparison the weakest of the three departments of power; that it can never attack
with success either of the other two; and that all possible care is requisite to enable it to defend itself
against their attacks. It equally proves, that though individual oppression may now and then proceed from
the courts of justice, the general liberty of the people can never be endangered from that quarter; I mean
so long as the judiciary remains truly distinct from both the legislature and the Executive. For I agree, that
"there is no liberty, if the power of judging be not separated from the legislative and executive powers.”
And it proves, in the last place, that as liberty can have nothing to fear from the judiciary alone, but
would have every thing to fear from its union with either of the other departments; that as all the effects
of such a union must ensue from a dependence of the former on the latter, notwithstanding a nominal and
apparent separation; that as, from the natural feebleness of the judiciary, it is in continual jeopardy of
being overpowered, awed, or influenced by its co-ordinate branches; and that as nothing can contribute so
much to its firmness and independence as permanency in office, this quality may therefore be justly
regarded as an indispensable ingredient in its constitution, and, in a great measure, as the citadel of the
public justice and the public security.

The complete independence of the courts of justice is peculiarly essential in a limited Constitution.
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State of New York
Supreme Court, Appellate Division
Third Judicial Department

Decided and Entered: December 4, 2014 518336

THE PEOPLE OF THE STATE OF
NEW YORK ex rel. THE
NONHUMAN RIGHTS PROJECT,
INC., on Behalf of TOMMY,
Appellant,
\ OPINION AND ORDER

PATRICK C. LAVERY, Individually
and as an Officer of Circle
L Trailer Sales, Inc., et
al.,
Respondents.

Calendar Date: October 8, 2014

Before: Peters, P.J., Lahtinen, Garry, Rose and Lynch, JJ.

Elizabeth Stein, New Hyde Park, and Steven M. Wise,
admitted pro hac vice, Coral Springs, Florida, for appellant.

Peters, P.J.

Appeal from a judgment of the Supreme Court (J. Sise, J.),
entered December 18, 2013 in Fulton County, which denied
petitioner's application for an order to show cause to commence a
CPLR article 70 proceeding.

The subject of this litigation is a chimpanzee, known as
Tommy, that is presently being kept by respondents on their
property in the City of Gloversville, Fulton County. On behalf
of Tommy, petitioner sought an order to show cause to commence a
habeas corpus proceeding pursuant to CPLR article 70 on the
ground that Tommy was being unlawfully detained by respondents.
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In support, petitioner submitted the affidavits of several
experts in an effort to establish that, in general, chimpanzees
have attributes sufficient to consider them "persons" for the
purposes of their interest in personal autonomy and freedom from
unlawful detention. Collectively, these submissions maintain
that chimpanzees exhibit highly complex cognitive functions —
such as autonomy, self-awareness and self-determination, among
others — similar to those possessed by human beings. Following
an ex parte hearing, Supreme Court found that the term "person"
under CPLR article 70 did not include chimpanzees and issued a
judgment refusing to sign an order to show cause. Petitioner
appeals.' ?

This appeal presents the novel question of whether a
chimpanzee is a "person" entitled to the rights and protections
afforded by the writ of habeas corpus. Notably, we have not been
asked to evaluate the quality of Tommy's current living
conditions in an effort to improve his welfare. 1In fact,
petitioner's counsel stated at oral argument that it does not
allege that respondents are in violation of any state or federal
statutes respecting the domestic possession of wild animals
(see e.g. ECL 11-0512). According to petitioner, while
respondents are in compliance with state and federal statutes,
the statutes themselves are inappropriate. Yet, rather than
challenging any such statutes, petitioner requests that this
Court enlarge the common-law definition of "person" in order to
afford legal rights to an animal. We decline to do so, and
conclude that a chimpanzee is not a "person" entitled to the

! As Supreme Court's judgment finally determined the matter

by refusing to issue an order to show cause to commence a habeas
corpus proceeding, it is appealable as of right (see CPLR 7011;
see generally People ex rel. Seals v New York State Dept. of
Correctional Servs., 32 AD3d 1262, 1263 [2006]; People ex rel.
Tatra v McNeill, 19 AD2d 845, 846 [1963]).

2

During the pendency of this appeal, this Court granted
petitioner's motion for a preliminary injunction enjoining
respondents from removing Tommy to Florida (2014 NY Slip Op
77524[U] [2014]).


Rebecca Granato
9


-3- 518336

rights and protections afforded by the writ of habeas corpus.

The common law writ of habeas corpus, as codified by CPLR
article 70, provides a summary procedure by which a "person" who
has been illegally imprisoned or otherwise restrained in his or
her liberty can challenge the legality of the detention (CPLR
7002 [a]). The statute does not purport to define the term
"person," and for good reason. The "Legislature did not intend
to change the instances in which the writ was available," which
has been determined by "the slow process of decisional accretion"
(People ex rel. Keitt v McMann, 18 NY2d 257, 263 [1966])
[internal quotation marks and citation omitted]). Thus, we must
look to the common law surrounding the historic writ of habeas
corpus to ascertain the breadth of the writ's reach.

Not surprisingly, animals have never been considered
persons for the purposes of habeas corpus relief, nor have they
been explicitly considered as persons or entities capable of
asserting rights for the purpose of state or federal law (see
e.g. Lewis v Burger King, 344 Fed Appx 470, 472 [10th Cir 2009],
cert denied 558 US 1125 [2010]; Cetacean Community v Bush, 386
F3d 1169, 1178 [9th Cir 2004]; Tilikum ex rel. People for the
Ethical Treatment of Animals, Inc. v Sea World Parks &
Entertainment, Inc., 842 F Supp 2d 1259, 1263 [SD Cal 2012];
Citizens to End Animal Suffering & Exploitation, Inc. v New
England Aquarium, 836 F Supp 45, 49-50 [D Mass 1993]).
Petitioner does not cite any precedent — and there appears to be
none — in state law, or under English common law, that an animal
could be considered a "person" for the purposes of common-law
habeas corpus relief. In fact, habeas corpus relief has never
been provided to any nonhuman entity (see e.g. United States v
Mett, 65 F3d 1531, 1534 [9th Cir 1995], cert denied 519 US 870
[1996]; Waste Management of Wisconsin, Inc. v Fokakis, 614 F2d
138, 139-140 [7th Cir 1980], cert denied 449 US 1060 [1980];
Sisquoc Ranch Co. v Roth, 153 F2d 437, 441 [9th Cir 1946]; Graham
v_State of New York, 25 AD2d 693, 693 [1966]).

The lack of precedent for treating animals as persons for
habeas corpus purposes does not, however, end the inquiry, as the
writ has over time gained increasing use given its "great
flexibility and vague scope" (People ex rel. Keitt v McMann, 18
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NY2d at 263) [internal quotation marks and citation omitted]).
While petitioner proffers various justifications for affording
chimpanzees, such as Tommy, the liberty rights protected by such
writ, the ascription of rights has historically been connected
with the imposition of societal obligations and duties.
Reciprocity between rights and responsibilities stems from
principles of social contract, which inspired the ideals of
freedom and democracy at the core of our system of government
(see Richard L. Cupp Jr., Children, Chimps, and Rights: Arguments
From "Marginal" Cases, 45 Ariz St LJ 1, 12-14 [2013]; Richard L.
Cupp Jr., Moving Beyond Animal Rights: A Legal/Contractualist
Critique, 46 San Diego L Rev 27, 69-70 [2009]; see also Matter of
Gault, 387 US 1, 20-21 [1967]; United States v Barona, 56 F3d
1087, 1093-1094 [9th Cir 1995], cert denied 516 US 1092 [1996]).
Under this view, society extends rights in exchange for an
express or implied agreement from its members to submit to social
responsibilities. In other words, "rights [are] connected to
moral agency and the ability to accept societal responsibility in
exchange for [those] rights" (Richard L. Cupp Jr., Children,
Chimps, and Rights: Arguments From "Marginal" Cases, 45 Ariz St
LJ 1, 13 [2013]; see Richard L. Cupp Jr., Moving Beyond Animal
Rights: A Legal/Contractualist Critique, 46 San Diego L Rev 27,
69 [2009]).

Further, although the dispositive inquiry is whether
chimpanzees are entitled to the right to be free from bodily
restraint such that they may be deemed "persons" subject to the
benefits of habeas corpus, legal personhood has consistently been
defined in terms of both rights and duties. Black's Law
Dictionary defines the term "person" as "[a] human being" or, as
relevant here, "[a]n entity (such as a corporation) that is
recognized by law as having the rights and duties [of] a human
being" (emphasis added). It then goes on to provide:

"So far as legal theory is concerned, a
person is any being whom the law regards
as capable of rights and duties..

Persons are the substances of which rights
and duties are the attributes. It is only
in this respect that persons possess
juridical significance, and this is the
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exclusive point of view from which
personality receives legal recognition"
(Black's Law Dictionary [7th ed 1999],
citing John Salmond, Jurisprudence 318
[10th ed 1947]; see John Chipman Gray, The
Nature and Sources of the Law [2d ed], ch
II, at 27 [stating that the legal meaning
of a "person" is "a subject of legal
rights and duties"]).

Case law has always recognized the correlative rights and duties
that attach to legal personhood (see e.g. Smith v ConAgra Foods,
Inc., 431 SW3d 200, 203-204 [Ark 2013], citing Calaway v Practice
Mgmt. Servs., Inc., 2010 Ark 432, *4 [2010] [defining a "person"
as "a human being or an entity that is recognized by law as
having the rights and duties of a human being"]; Wartelle v
Womens' & Children's Hosp., 704 So 2d 778, 780 [La 1997] [finding
that the classification of a being or entity as a "person" is
made "solely for the purpose of facilitating determinations about
the attachment of legal rights and duties"]; Amadio v Levin, 509
Pa 199, 225, 501 A2d 1085, 1098 [1985, Zappala, J., concurring]
[noting that "'[plersonhood' as a legal concept arises not from
the humanity of the subject but from the ascription of rights and
duties to the subject"]).? Associations of human beings, such as
corporations and municipal entities, may be considered legal
persons, because they too bear legal duties in exchange for their
legal rights (see e.g. Pembina Consol. Silver Mining & Milling
Co. v Pennsylvania, 125 US 181, 189 [1888]; Western Sur. Co. v
ADCO Credit, Inc., 251 P3d 714, 716 [Nev 2011]; State v A.M.R.,
147 Wash 2d 91, 94, 51 P3d 790, 791 [2002]; State v Zain, 207 W
Va 54, 61-65, 528 SE2d 748, 755-759 [1999], cert denied 529 US
1042 [2000]).

> To be sure, some humans are less able to bear legal

duties or responsibilities than others. These differences do not
alter our analysis, as it is undeniable that, collectively, human
beings possess the unique ability to bear legal responsibility.
Accordingly, nothing in this decision should be read as limiting
the rights of human beings in the context of habeas corpus
proceedings or otherwise.
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Needless to say, unlike human beings, chimpanzees cannot
bear any legal duties, submit to societal responsibilities or be
held legally accountable for their actions. In our view, it is
this incapability to bear any legal responsibilities and societal
duties that renders it inappropriate to confer upon chimpanzees
the legal rights — such as the fundamental right to liberty
protected by the writ of habeas corpus — that have been afforded
to human beings.

Our rejection of a rights paradigm for animals does not,
however, leave them defenseless. The Legislature has extended
significant protections to animals, subject to criminal
penalties, such as prohibiting the torture or unjustifiable
killing of animals (see Agriculture and Markets Law § 353), the
abandonment of animals in a public place (see Agriculture and
Markets Law § 355), the transportation of animals in cruel or
inhuman manners (see Agriculture and Markets Law § 359 [1]) or by
railroad without periodically allowing them out for rest and
sustenance (see Agriculture and Markets Law § 359 [2]), and the
impounding of animals and then failing to provide them sustenance
(see Agriculture and Markets Law § 356). Notably, and although
subject to certain express exceptions, New Yorkers may not
possess primates as pets (see ECL 11-0103 [6] [e] [1]; 11-0512).
Thus, while petitioner has failed to establish that common-law
relief in the nature of habeas corpus is appropriate here, it is
fully able to importune the Legislature to extend further legal
protections to chimpanzees.

Lahtinen, Garry, Rose and Lynch, JJ., concur.
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ORDERED that the judgment is affirmed, without costs.

ENTER:

RobitdPaghagin

Robert D. Mayberger
Clerk of the Court
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Frederick Douglass was born into slavery on Maryland's Eastern Shore in 1818. He escaped
from slavery at age 20 and became an active figure in the abolitionist movement, eventually
becoming one of the most important black American figures of the 19th century. In these excerpts
from his first autobiography, he describes his experiences as a slave.

Frederick Douglass. Narrative of the Life of Frederick Douglass, an American Slave. Written
by Himself. Boston: Anti-Slavery Office, 1845.

Chapter VII.

I lived in Master Hugh’s family about seven years. During this time, I succeeded in learning to
read and write. In accomplishing this, I was compelled to resort to various stratagems. I had no
regular teacher. My mistress, who had kindly commenced to instruct me, had, in compliance
with the advice and direction of her husband, not only ceased to instruct, but had set her face
against my being instructed by any one else. It is due, however, to my mistress to say of her, that
she did not adopt this course of treatment immediately. She at first lacked the depravity
indispensable to shutting me up in mental darkness. It was at least necessary for her to have some
training in the exercise of irresponsible power, to make her equal to the task of treating me as
though I were a brute.

My mistress was, as | have said, a kind and tender-hearted woman; and in the simplicity of
her soul she commenced, when I first went to live with her, to treat me as she supposed one
human being ought to treat another. In entering upon the duties of a slaveholder, she did not
seem to perceive that I sustained to her the relation of a mere chattel, and that for her to treat me
as a human being was not only wrong, but dangerously so. Slavery proved as injurious to her as
it did to me. When I went there, she was a pious, warm, and tender-hearted woman. There was
no sorrow or suffering for which she had not a tear. She had bread for the hungry, clothes for the
naked, and comfort for every mourner that came within her reach.

Slavery soon proved its ability to divest her of these heavenly qualities. Under its influence,
the tender heart became stone, and the lamblike disposition gave way to one of tiger-like
fierceness. The first step in her downward course was in her ceasing to instruct me. She now
commenced to practise her husband’s precepts. She finally became even more violent in her
opposition than her husband himself. She was not satisfied with simply doing as well as he had
commanded; she seemed anxious to do better. Nothing seemed to make her more angry than to
see me with a newspaper. She seemed to think that here lay the danger. I have had her rush at me
with a face made all up of fury, and snatch from me a newspaper, in a manner that fully revealed
her apprehension. She was an apt woman; and a little experience soon demonstrated, to her
satisfaction, that education and slavery were incompatible with each other.

From this time I was most narrowly watched. If [ was in a separate room any considerable
length of time, I was sure to be suspected of having a book, and was at once called to give an
account of myself. All this, however, was too late. The first step had been taken. Mistress, in
teaching me the alphabet, had given me the inch, and no precaution could prevent me from
taking the ell.

The plan which I adopted, and the one by which I was most successful, was that of making
friends of all the little white boys whom I met in the street. As many of these as I could, I
converted into teachers. With their kindly aid, obtained at different times and in different places,
I finally succeeded in learning to read. When I was sent of errands, I always took my book with
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me, and by going one part of my errand quickly, I found time to get a lesson before my return. I
used also to carry bread with me, enough of which was always in the house, and to which I was
always welcome; for I was much better off in this regard than many of the poor white children in
our neighborhood.

This bread I used to bestow upon the hungry little urchins, who, in return, would give me
that more valuable bread of knowledge. I am strongly tempted to give the names of two or three
of those little boys, as a testimonial of the gratitude and affection I bear them; but prudence
forbids; — not that it would injure me, but it might embarrass them; for it is almost an
unpardonable offence to teach slaves to read in this Christian country. It is enough to say of the
dear little fellows, that they lived on Philpot Street, very near Durgin and Bailey’s ship-yard. I
used to talk this matter of slavery over with them. I would sometimes say to them, I wished I
could be as free as they would be when they got to be men. “You will be free as soon as you are
twenty-one, but [ am a slave for life! Have not I as good a right to be free as you have?” These
words used to trouble them; they would express for me the liveliest sympathy, and console me
with the hope that something would occur by which I might be free.

Chapter XI.

Things went on without very smoothly indeed, but within there was trouble. It is impossible for
me to describe my feelings as the time of my contemplated start drew near. I had a number of
warm-hearted friends in Baltimore, — friends that I loved almost as I did my life, — and the
thought of being separated from them forever was painful beyond expression. It is my opinion
that thousands would escape from slavery, who now remain, but for the strong cords of affection
that bind them to their friends.

The thought of leaving my friends was decidedly the most painful thought with which I had
to contend. The love of them was my tender point, and shook my decision more than all things
else. Besides the pain of separation, the dread and apprehension of a failure exceeded what I had
experienced at my first attempt. The appalling defeat I then sustained returned to torment me. [
felt assured that, if I failed in this attempt, my case would be a hopeless one — it would seat my
fate as a slave forever.

I could not hope to get off with any thing less than the severest punishment, and being
placed beyond the means of escape. It required no very vivid imagination to depict the most
frightful scenes through which I should have to pass, in case I failed. The wretchedness of
slavery, and the blessedness of freedom, were perpetually before me. It was life and death with
me. But I remained firm, and, according to my resolution, on the third day of September, 1838, |
left my chains, and succeeded in reaching New York without the slightest interruption of any
kind. How I did so, — what means I adopted, — what direction I travelled, and by what mode of
conveyance, — [ must leave unexplained, for the reasons before mentioned.

I have been frequently asked how I felt when I found myself in a free State. I have never
been able to answer the question with any satisfaction to myself. It was a moment of the highest
excitement I ever experienced. I suppose I felt as one may imagine the unarmed mariner to feel
when he is rescued by a friendly man-of-war from the pursuit of a pirate. In writing to a dear
friend, immediately after my arrival at New York, I said I felt like one who had escaped a den of
hungry lions.

This state of mind, however, very soon subsided; and I was again seized with a feeling of
great insecurity and loneliness. I was yet liable to be taken back, and subjected to all the tortures
of slavery. This in itself was enough to damp the ardor of my enthusiasm. But the loneliness
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overcame me. There I was in the midst of thousands, and yet a perfect stranger; without home
and without friends, in the midst of thousands of my own brethren — children of a common
Father, and yet I dared not to unfold to any one of them my sad condition. I was afraid to speak
to any one for fear of speaking to the wrong one, and thereby falling into the hands of money-
loving kidnappers, whose business it was to lie in wait for the panting fugitive, as the ferocious
beasts of the forest lie in wait for their prey.

The motto which I adopted when I started from slavery was this — “Trust no man!” I saw
in every white man an enemy, and in almost every colored man cause for distrust. It was a most
painful situation; and, to understand it, one must needs experience it, or imagine himself in
similar circumstances.

Let him be a fugitive slave in a strange land — a land given up to be the hunting-ground for
slaveholders — whose inhabitants are legalized kidnappers — where he is every moment
subjected to the terrible liability of being seized upon by his fellowmen, as the hideous crocodile
seizes upon his prey! — say, let him place himself in my situation — without home or friends —
without money or credit — wanting shelter, and no one to give it — wanting bread, and no
money to buy it, — and at the same time let him feel that he is pursued by merciless men-
hunters, and in total darkness as to what to do, where to go, or where to stay, — perfectly
helpless both as to the means of defence and means of escape, — in the midst of plenty, yet
suffering the terrible gnawings of hunger, — in the midst of houses, yet having no home, —
among fellow-men, yet feeling as if in the midst of wild beasts, whose greediness to swallow up
the trembling and half-famished fugitive is only equalled by that with which the monsters of the
deep swallow up the helpless fish upon which they subsist, — I say, let him be placed in this
most trying situation, — the situation in which I was placed, — then, and not till then, will he
fully appreciate the hardships of, and know how to sympathize with, the toil-worn and whip-
scarred fugitive slave.

Thank Heaven, I remained but a short time in this distressed situation. I was relieved from it
by the humane hand of Mr. DAVID RUGGLES, whose vigilance, kindness, and perseverance, |
shall never forget. I am glad of an opportunity to express, as far as words can, the love and
gratitude I bear him. Mr. Ruggles is now afflicted with blindness, and is himself in need of the
same kind offices which he was once so forward in the performance of toward others. I had been
in New York but a few days, when Mr. Ruggles sought me out, and very kindly took me to his
boarding-house at the corner of Church and Lespenard Streets. Mr. Ruggles was then very
deeply engaged in the memorable Darg case, as well as attending to a number of other fugitive
slaves, devising ways and means for their successful escape; and, though watched and hemmed
in on almost every side, he seemed to be more than a match for his enemies.

In about four months after [ went to New Bedford, there came a young man to me, and
inquired if I did not wish to take the “Liberator.” I told him I did; but, just having made my
escape from slavery, I remarked that I was unable to pay for it then. I, however, finally became a
subscriber to it. The paper came, and I read it from week to week with such feelings as it would
be quite idle for me to attempt to describe. The paper became my meat and my drink. My soul
was set all on fire. Its sympathy for my brethren in bonds — its scathing denunciations of
slaveholders — its faithful exposures of slavery — and its powerful attacks upon the upholders
of the institution — sent a thrill of joy through my soul, such as I had never felt before!

I had not long been a reader of the “Liberator,” before I got a pretty correct idea of the
principles, measures and spirit of the anti-slavery reform. I took right hold of the cause. I could
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do but little; but what I could, I did with a joyful heart, and never felt happier than when in an
anti-slavery meeting. I seldom had much to say at the meetings, because what I wanted to say
was said so much better by others.

But, while attending an anti-slavery convention at Nantucket, on the 11th of August, 1841, I
felt strongly moved to speak, and was at the same time much urged to do so by Mr. William C.
Coffin, a gentleman who had heard me speak in the colored people’s meeting at New Bedford. It
was a severe cross, and I took it up reluctantly. The truth was, I felt myself a slave, and the idea
of speaking to white people weighed me down. I spoke but a few moments, when I felt a degree
of freedom, and said what I desired with considerable ease. From that time until now, I have
been engaged in pleading the cause of my brethren — with what success, and with what
devotion, I leave those acquainted with my labors to decide.
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Slavery in the Constitution

1) Three-Fifths Clause (Article I, Section 2, Clause 3)

“Representatives and direct Taxes shall be apportioned among the several States which
may be included within this Union, according to their respective Numbers, which shall be
determined by adding to the whole Number of free Persons, including those bound to
Service for a Term of Years, and excluding Indians not taxed, three fifths of all other
Persons.”

2) Slave Trade (Article I, Section 9, Clause 1)

“The Migration or Importation of such Persons as any of the States now existing shall
think proper to admit, shall not be prohibited by the Congress prior to the Year one
thousand eight hundred and eight, but a Tax or duty may be imposed on such
Importation, not exceeding ten dollars for each person...”

3) Fugitive Slave Clause (Article IV, Section 2, Clause 3)

“No person held to service or labour in one state, under the laws thereof, escaping into
another, shall, in consequence of any law or regulation therein, be discharged from such
service or labour, but shall be delivered up on claim of the party to whom such service or
labour may be due.

The Privileges and Immunities Clause (U.S. Constitution, Article IV, Section 2, Clause 1, also
known as the Comity Clause) prevents a state from treating citizens of other states in a
discriminatory manner.
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CASES OF PRACTICE, &o. 681
The People v. Lemmon,

THE PEOPLE oF THE SraTe oF New YORK, ex relatione Lous
v NaroLeON ». JoNaTHAN LeMmon.*

By the law of nations, the citizens or subjects of one nation have a right to pass

with thﬂ'rvaefty-.thﬂ’ﬂghih&uﬂﬁoﬂes of andther nation;-and where therg - ——

"“exists a necessity for such passage, arising from the vis magor, the right so to
Pass is a perfect right and cannot be lawfully refused,

such rule of the law of Dations authorizing a Passage with slaves ag Pproperty.

apheld by law, there being no law but the law of eature, and the master and
slave being equally entitled to their rights under that law, the slave has the
same right to assert his freedom, that the master has to elaim a passuge through
the country, . .

The law of nations was originally, no more than the law of nature applied to
nations.

That provision of the oconstitution of the United States, which provides, that “The

- * The novelty and importance of this case, and the national interest that has
attached to its decision, were deemed to Justify, if ot require, the early and full -
report, that is now given, although to make room for its-insertion many prac-
tico cases, earlier in the order of time, have been omitted, They: will appear in the
next volume, which will be put to press in June next.
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The etates have full power to forbid the introduction of slavery under any cireum-
stances.

BSince the law of 1841, repealing those sections of the revised statutes, which
authorized the introduction of slaves into this state, under certain cirsum-
stances, slavery cannot exist in this state, except in the single instance of fugi-
tives from service under the constitution.

A citizen of Virginia, owning eight slaves, came with them in a vessel to New
York, intending to tranship them to Texas, whither he was going with them to
reside, They were landed, and next merning were brought before the court by
habeas corpus. Held, that under the existing laws, they were free, and entitled
to be discharged.

(Before Pame, J., acting as a supreme court oom.)
(November 9 ; 19, 1852.)

On the 8th-of November, 1852, a petition was presented to
Mr. Justice Paine, praying for a writ of kabeas corpus, for the
production of eight persons of color, a man, aged about eighteen,
two women, of about the same age, each with a young infant,
and three children. The petition stated, that these persons
arrived at this port, from Virginia, in the steamer City of Rich-
mond, whence they were taken to a boarding house, No: 3 Car-
lisle street. That they were held under pretence that they are
slaves, and that they had, as the petitioner is informed and
believes, been bought up by a negro trader or speculator, called
Lemmon, by whom, together with the aid of the man keeping
the house, whose name was unknown, and who was an agent of
said Lemmon, they were held and confined .therein; and that
said negro trader did intend, very shortly, to shlp them to
Texas, and there to sell and reduce them fo glavery ; that the
illegality of their restraint and detention consisted in the fact,
as petitioner was advised and believes, that they were not
slaves, but free persons and entitled to their freedom ; that the
petitioner could not have access to .them to have them sign &
petition ; but, that they desired their freedom, and were unwil-
ling to be taken to Texas, or into slavery.

A writ was thereupon granted and executed.

A‘rywmleol V&an

I\IQ/lQFL

On Tuesday, Nov. 9th, the following amended return was
made to the court:

Jonathan Lemmon, respondent above named for return to the
writ of habeas corpus issued herein, states and shows that the
eight persons named in said writ of habeas corpus are the pro-
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The People v. Lemmon.

perty and slaves of Juliet Lemmon, the wife of this respondent,
for whom they are held and retained by the respondent. That
the said Juliet Lemmon has been the owner of such persons as

. her slaves for several years last past, she being a resident and

citizen-of the state of Virginia, a slaveholding state ; that under
and by virtue of the constitution and the laws of the state of

Virginia, the aforesaid eight pérsons, for geveral years last past,

haye been end now are held or bound to service or labor~
a8 slaves, such service or labor being due by them as such slaves
to the said Juliet, under and by virtue of the constitution and
laws aforesaid. That the said Juliet, with her said slaves, per-
sons or property, is now in transitu, or transit, from the state
of Virginia aforesaid to the state of Texas, the ultimate place ‘
of destination, and another slaveholding state of the United
States of America, and that she was 80 on her way in iransitu
or transit, and not otherwise, at the time when the aforesaid
eight persons, or slaves, were taken from her custody and pos-
gession, on the sixth day of November instant, and brought be-
fore the said superior court of the city of New York, or one of
the justices thereof, under the writ of Aabeas corpus issued herein ;
that, by the constitution and the laws of the state of Texas
aforesaid, the said Juliet is, and would be, entitled to the ser-
vice or labor of the said slaves, or persons, in the manner a8
they are guaranteed and secured to her by the constitution and
laws of the state of Virginia aforesaid ; that said Juliet never
had any intention of bringing the said slaves, or persons, into
the state of New York to remain or reside therein, and that she
did not bring them into said state in any manner or purpose

_whatever, except in transitu, or transit, from the state of Vir-

ginia aforesaid, through the port or harbor of New York on
board of steamship for their place of destination, the state of
Texas aforesaid ; that the said Juliet as such owner of the afore-
said slaves or persons was, at the time they were taken from
her as aforesaid, on the writ of habeas corpus, and she was
thereby deprived of the possession of them, passing With them
through the said harbor of New York, where she was compelled
by necessity to touch or land, without on her part remaining, or
intending to remain, longer than necessary. That the said
glaves have not been bought up by a negro trader, or speculator,
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and that the allegation to'that effect, made in the petition of
one Louis Napoleon above named, is entirely untrue. That the
said Juliet is not, and never was, a negro trader, nor was, nor
is this respondent one. That the said persons or slavés were
inherited by said Juliet Lemmon, as heir at law, by descent, or de-
vise of William Douglas, late of Bath county, in the state of
"Virginia aforesaid. That it is not, and never was, the intention

- of the said Juliet to sell the said slaves, ag“alleged in-the peti- —— -

tion of the relator, nor to sell them in any manner. This
respondent, further answering, denies that the aforesaid eight
‘persons are free; but on the contrary, shows that they are

slaves as aforesaid, to whom and to whose custody and posses-.

gion the said Juliet is entitled. Respondent further shows that

the said slaves, sailing from the port of Norfolk, in the said

state of Virginia, on board the said steamship Richmond City,

never touched, landed, or came into the harbor or state of New

York except for the mere purpose of passage and transit from

the state of Virginia aforesaid to the state of Texas aforesaid,

o/ ..‘ . and for no other purpose, intention, object or design whatever.

SN That the said Juliet, with her aforesaid slaves, was compelled,

" by necessity or accident; to take passage in the steamship City

of Richmond, before named, from the aforesaid port of Norfolk,

and state of Virginia, for the state of Texas aforesaid, the

ultimate place of destination. That the said slaves are not

confined or restrained of their liberty against their will, by the

respondent or the said Juliet, or by any one on her hehalf.

The counsel for the petitioner, demurred to this return, and
the case was heard upon the questions of law thus raised.

% E. D. Culver and John Jay appeared as counsel for the peti-
" tioners.

* H. D. Lapaugh end H. L. Clinton, for the respondent.

The argument was commenced by Mr. Culver, in suppdrt of
A'\(zt/ ven _the petition. .
E b c lV&Y If the court please, our petition, which is the foundation for
LD . '
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this writ of habeas corpus, states certain facts, and, we suppose,

. these facts are.to be taken as true, unless the other side contro-

vert them in their return to the writ of habeas corpus. Our .
. petition sets forth, that these persons were brought into this
city on board of the City of Richmond ; that they were taken

from thence after these proceedings were commenced, carried

round the city, and finally lodged at No. 8 Carlisle street, where ...

they were found. That they were there detained in custody by
this defendant, Lemmon, and his agent, their return does not
deny ; nor does it deny, that they were brought in that vessel
to this city, but admits it. It does not say anything about

where they were found, but admits they were found in the city

of New York, in this place ; and it further alleges, that these
persons are the propérty of Mrs. Lemmon. It admits further,
that they were brought here for the purpose of being taken to
another place, or, in other words, that they were n transitu to
Tezas, and that slavery is allowed by the laws of Virginia and
Texas, which we knew before. In the first place, we ask the
discharge of the rgons upon four independent grounds.
Firstly, that by the great presumption of the common law, they
are entitled to their freedom. The provisions of the common law
are in favor of the personal rights, liberty and freedom of every
individual ; and unless you can overcome that presumption, by
some positive local statute, it must prevail and' give to every
man his freedom. The second ground is, that by the adjudica-
tions, made from time to time, not only in fres, but in slave
states, it is held, that by bringing these persons within, or to, a
locality where slavery is not in existence, and has no legal evi-

- dence, they are made free. If I should be wrong in both these

positions, which are based upon the common law, then, I majn-
tain, that I am right, under the statute of the state of New
York, and that, I believe, is pretty good law in this state. By
this statute, it will be found, in sections one and sixteen, which

relate to the importation of persons hold as slaves, that the
legislature has said, many years since, that hereafter every per- -

son born in this state is to be free, and that every person hereto-
fore born in this state is free, and then goes on and declares,
that every person imported into this state, under any pretence
whatever, except as provided for in that statute, is by that act
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" made free. It will devolve upon the other side, to show, that

they come within the exceptions. In looking through this sta-
tute, I find that there were some exceptions made. It was
about that time, that the legislature had its eye upon Saratoga
Springs, for they provided, that persons coming here, and bring-
ing slaves, could retain them for a period of nine months, and
then take them back. ‘Sections 8, 4, 5, 6 and 7, were the only
ones in which these reservations were made ; this seemed to -

" Jimit the general rule, which the legislature had laid downin’ ~

the first section of that statute. But in 1841, as we got rid of-
the last dregs and abominations of slavery, the legislature, in

_both houses, by a large majority, swept away the fourth and

fifth sections from our statute book, and no longer made it . -
allowable for a man to come to Saratoga Springs, or to the city

of New York, and sojourn with his slaves. This, therefore,
leaves a cleaner sweep for the general provision. Therefore,
one of those exceptions left, is that, where a person secretes him-
self on/board a vessel, in port, in a slave state, and comes off to

s free state, the legislature has provided that some of the offi-
cers of that ship might teke him back again ; but so jealous is '
the law in this state, with regard to personal rights, that they
will not allow the captain to take him back. This is reported

in the Legal Observer, in a case tried before Judge Edmonds.
That is the third ground upon which we move the discharge@
of these persons, by the positive provisions of the state of New

"York, unless the counsel on the opposite side, can convince the

court, that the question comes up upon some- of the exceptions
left. The fourth ground upon which I claim to have these persons
discharged is, that they are free by the act of the defendant and
his wife. They have admitted, in their return, that they brought
these persons here, in fransitu, with the intention of taking them
to Texas. I believe it is in section nine, that any person who
shall export, or carry a person, held as g slave, out of this state
to another place, that, in itself, shall work the freedom of the
slave ; and it goes further and declares, that not only the export- .
ing, but any attempt to export a person, held as a slave, makes
him free. So the defendants here, by the attempt which they have
‘nade in endeavoring to procure a vessel to proceed to Texas, and
keeping these persons in imprisonment, which facts they have
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alleged in their return, have saved us any farther trouble. That
act alone works the freedom of man, woman, and child. These

‘are the four grounds, upon which, we say, we are entitled to the

freedom of these persons; and I now ask your honor’s atten-
tion to some adjudications which have been made, and which

‘have a direct bearing on this case.
- Istated first, that the great presumption of the common law"
is in favor of personal liberty. I quote mow from Wheeler's

Law of Slaver{ , which was written in 1837, long before the agi-

* tation which shook the public mind from its balance, in which

are gathered up all the decisions made on that subject in all the |

courts of the United States and the state courts. I find, in
pages 862 and 868, some of the conclusions which Justice Shaw
arrived at in a case that came before him in the state of Massa-
chusetts. He remarks: While slavery is considered as unlaw-
ful in both this state and in England, and this because it is con-
trary to natural right, and to the laws designed for the security
of personal liberty, yet, in both, the existence of slavery is recog-
nised in other countries, and the claims of foreigners growing
out of that condition are respected. Lord Mansfield was of
opinion that slavery could not be introduced upon any reason,
moral or political, but only by positive law, and that it was so
odious that nothing could be suffered to support it but positive
law. I read this simply to show that slavery is in derogation
of personal freedom. The same doctrine is clearly stated in
the full and able opinion of Chief Justice Marshall, 10th
‘Wheaton, 120, in which he says that slavery is contrary to the

law of nature, and that every man has a natural right to the ’

fruits of his own labor, and that no person can deprive him of
those fruits and appropriate them against his will. In the case
of Forbes v. Cochrane, 24 Barnwell and Creswell, and in Wheeler,
366, another learned judge states that the law of slavery is a law
#n invitum, and where a party gets out of the territory where it
prevails, without any wrongful act, the right of the master,
founded wpon municipal law of the place, does not continue.
He ceases to be a slave in England, because there is no law
sanctioning slavery. But we place this case upon much higher
grounds here, for when these people touched within the do-
mains of New York, they came where there was not only no
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glavery, but where it was positively interdicted by statute by
the government and the people of that State. I read those
authorities to show this great fact, that slavery is a creature of -
positive law, local statutes, and municipal regulations, and it
drops off The moment a person. gets over the bounds that limit
that local law. Mr. Webster, in his great speech on the Ore-
‘gon question, in 1848, took the same ground held by Justice
Shaw and the British authorities 3
character and not general, and that it was in derogation of per- :
sonal rights and could nowhere: have an existence except by the
force of positive statute. ' There is another case reported here, -
which brings up some nice views, of which I will read the head
note. Tt is in 840 Wheeler upon the Law of Slavery, and is as
follows: “The treaty of cession by Virginia to the United
States, which guarantees to the inhabitants of the North West
territories their titles, rights, and liberties, does not render void
that article of Congress of 1789, which prohibits slavery in that
territory. There was a case raised here, whether a person that
was @ slave in the North Western territory, and taken back
afterwards into a slave state, had lost his freedom by going
back ; or, in other words, whether he could be held as a slave
_in the North West territory. All this, however, was overraled
by a southern judge on & slave plantation, who said : ‘If Indi-
ana had had no positive law upon the subject, if she had had
no constitution upon the subject, yet that very great platform
there would be sufficient to have sent slavery out. Although it
_ was done before Indiana was @ state,. it was done before wo
had adopted the constitution, and yet it was in the nature of &
compact, and as that it became part of the fandamental law of
the land, and could not be touched.)” Now, sir, in relation to
our state legislation on this subject, 1 find another adjudication
here which gives to the state of New York the right to do all
that she has assumed, and it is found in 346 ‘Wheeler, 6th Ran-
dolph’s reports. - It says that the power of state law to change
the condition of persons held in glavery under them cannot be
doubted. The operation of foreign laws upon slavery is imme-
diate and perfect, and & party cannot be agein reduced to
slavery. I find several cases here where persons have been
taken from a slave state into a place where glavery did not exist,

that slavery-was local-in'its - - -
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" and then taken back into a slave state, have been declared- to

- be free« I have a case here where & slave was taken into

France only for a short time and then taken back fo Louisiana,
and he was declared by the courts of that state to be free

* pecause he had been taken to a place where slavery had nolegak -
- _existence, 8o that it necessarily follows, if these people take
- their slaves to Texas, they will be entitled to their freedom—
~there under the-adjudication-of the-southern-courts.;-but, for the. . I

sake of convenience, we prefer that they should be freed in this’
state. Here is the first section of the statute of New York:
“No person held as a slave shall be imported, introduced, or
vrought into this state upon any pretence whatever except in
- the cases hereinafter specified.” Now suppose they are.
" “Every such person shall be free.” Then further: * Every
. person held as a slave contrary to the laws now in force shall
". be free.” Then there are several sections which give some ex-
ceptions—some of which have been overturned by adjudications,
and 5, 6, and 7T, have been repedled by the law of 1841. The
last section is: “Every person born within this state, whether
white or colored, is free. Every person who shall hercafter
be born within this state shall be free; and every person
~ brought into this state as a slave, except as authorized by this
- title, shall be free.” I will now ask your attention to the other
point, which is penal in its character. “No person shall gend,
export, or carry out of this state, any person who has been held
as a slave or servant for a term of years, except as herein pro-
vided ; and whoever shall offend against this statute, by aiding
and consenting to such exportation or attempt, shall be deemed
guilly of a misdemeanor ; and every person so exported, or
attempted to be exported, shall be freed and discharged from
all obligation and service to the individual so atiempting to
export him.” Now I think that my positions are sustained by
these authorities. In the first place these persons are entitled
to their liberty until they are brought within the operation of
. some local municipal statute which overturns the presumptions
of the common law. In the second place, they are brought to
a place where slavery has no legal existence, and by that act
they are made free, not only free here, but free to the end of
time, and all that shall be born of them in after time. In the
Vor. V. 44
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third place, we meet our opponents by another of the posi-
tive stafutes of. the state of New York, which provides that
any person brought into this state is free by that act. That
leads me to look at the return they have set forth, which avows
that these slaves were brought here by the claimants, and they
do not say that they are fugitives within the meaning of the

~ Ygwof 1850-or 1793, or -the_constitntion of the United States. o

The return, sworn to by the defendant, shows that thése slaves
were innocent of any attempt to run away; that they were "
brought here on board a steamer, their owners coming with
them, for the purpose of being shipped to Texas ; and, conse-
quently, they do not hold allegiance to the laws of Virginia or
Texas, but only to the laws of the State of New York ; for it
is the laws of this locality which attach to them the moment
they come within its limits. Some cases may be found, of a very
early date, where slaves were delivered up when vesaels put
into this port in consequence of stress of weather ; but I appre-
hiend no case can be found of late occurrence, as between us and
foreign nations, that will show that glaves have ever.been given
up when a vessel has been driven into port by stress of weather.
T remember a case gome years ago, that there was a vessel that
had elaves on board, being freighted coastwise, driven into a
British port, and all had their freedom, as a matter of course,
and all passed off quietly, and nothing was heard of the matter.
Here it is different. No stress of weather drove them here;
nothing but the free choice and free will of the owners. If
your bonor should decide to deliver these persons into the cus-
tody of this man and his wife, I must confess that, in my opinion,
it will overturn what I think to be the well-settled adjudication
of the last seventy years, and I now wait with great interest
to see what arguments my friends will bring forward in support

of their case.

Lapug\n awuol Ohx}x)mw

| Mr. Lapaugh and Mr. Clinton, for the respondent, subiitted
the following points in his behalf : :

The slaves in question, being property, the respondent has
the Tight to be protected in the possession of them, and to take
them with him from one slave state to aqother slave state of
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the United States, even by passing through a free state of the
said Union, in order to reach his place of destination. Such -
right iz in-accordance with the comity of states. (Common-
wealth v. Ayres, 18 Pickering Rep. 215 and 224 ; Rankin v.
Lydia, 2 Marshall's Rep. 477 ; Stroeder v. Graham, 7 B. Monroe
572; Willard v. People, 4 Scammon’s Rep. 472,'8, 4,5, ’6.)

—The-goods-even-of individuals, in their totality, ought to becon- . R

sidered as the goods of their nation in regard to other states.
(Vattel, Bk. 2, p. 225, § 81.)

The citizen or subject of a state, who absents himself for a
time, without any intention to abandon the society of which he -
is a member, does not lose his privilege by his absence. He
preserves his rights, and remains bound by the same obligation.

- (Vattel, Bk. 2, 285, 4§ 107, 108.) -

The property of an individual, does not cease to belong to
him, on account of his being in a foreign country, and it is still
a patt of the wealth of the totality of his nation. (Id. § 109.)

@’l‘he constitution of the United States, and the constitu-
tiomand laws of the state of Virginia, make the slaves in ques-
tion, property, or personal chattels, and the legislature of New
York has no right or power to deprive the owaer of that pro-

_ perty. The law with us must conform to the constitution of

the United States, and then to the subordinate constitution of
its particular state, and if it infringes the provisions of either,
it is so far void. The courts of justice have a right, and are
in duty bound, to bring every law to the test of the constitu-
tion, first, of the United States, and then of their own state, as
the permanent and supreme law, to which every derivative
power and regulation must conform. (1 Kent’s Com. § Ed.
449 ; Const. U. 8,, art. 6, sub-div. 2.)

The statate must be construed according to the rules of the
common law, for it is not to be presumed, that the legislature
intended to make any innovation wpon the common law, any
further than the case absolutely required. (1 Kent’s Com. 5
Ed. 463 ; vide also, Id. p. 460, as to the interpretation of sta-
tutes.)

By the constitution of the United States, congress alone has
the power of regulating commerce between the several states
of the Union, and no individual state has the power to deprive
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_ the citizen of another state of his property, whilst using it a¢
commerce, in passing from one State to another. It has uni-
formly been contended, by what may be termed the Abolition
party, that under the power contained in that clause of the-con-
stitution which gives to congress the exclusive right of regulat-
ing commerce between the states, Congress has the power fo
~ prohibit -the traffic in slaves, between the citizens of-one state, -

and those of another state ; at all events, it cannot be denied,
that congress has the power, under the constitution, to pass an
act authorizing the transit of slave property across one state
into another. If so, no individual state ‘government has the
right to pass a law which may interfere with the power and
authority of congress. (Const. of the U. 8., art. 1; § 8, sub-
div. 8.) For example, suppose congress should enact as fol-
lows : That any person, owning slaves in Virginia, may take
the same to the state of Texas, by shipping them to the port of
New York, thence to Texas, their place of destination, without
in any manner impairing the owner’s right of property in the
same, would such a law be constitutional? .No one could deny
that such a law would come within the very letter and spirit
of the constitution of the U. 8., art. 1,§ 8. If so, any law of .
any state of the Union, interfering with the right of congress
to create such law, would be clearly unconstitutional, it being
- an usurpation of the authority of congress to regulate commerce

betmeen the several states.
‘-The respondent possesses the right of passage, claimed
bykifn, by virtue of the provisions contained in article.4, $1,2,
of the constitution of the United States. (Prigg v. Common-
wealth, 16 Peters’'s Rep. 539, 612.)

Q The statute of the state of New York, upon which the
peiitioner’s counsel rely, is not applicable where the slaves are
brought into the state, in fransifu, by a citizen of Virginia, pro-
ceeding with her slave property, through New York, to the
state of Texas. In other words, that the object of the statute
of New York is, to prohibit slaves being brought into the state
‘by their masters, with the intention of residing therein, either
for a longer or shorter period, and that, for this reason, a citi-
zen of Virginia, carrying with him his slave property, in tran-
situ, through the port of New York, without any intention of
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. residing, or remaining' in the state, does not *import, intro-
duce or bring ” slaves into the state, within the purview of that
statute. . -

In support of these points Mr.. Lapaugh argued as follows :

_ Ican but approach this case with diffidence and embarrass-
- -ment. —But: in-approaching the case, however diffidently I may . .. o
do it, T shall approach it in such a way, I hope, as fo rest the T
arguments which I shall adduce upon sound law, and upon the
constitation of our country ; and I shall contend before your
honor, that by the laws of nations, by the constitution of the
United States, by the comity between nations, and by the laws
of congress, these persons, who are citizens of Virginia, and ueder
the constitution of the United States citizens of this entire
Union, are entitled to that property which was property to them
in Virginia and property to them in the state of New York.
Now I do not propose, and if I did, it would, perhaps, be out of
my power, to discuss this matter with a degree of feeling and
.- enthusiasm, as satisfactory to those who may be.listening, as my
friend on the other side has done. But it seems to me that the
coungel in this case has not contended for the discharge of these
* persons upon any ground which really entitles them to be dis.
charged, in relation to the laws of the state of New York. The
counsel has based his argument on the ground that a person
coming from the state of Virginia is placed exactly in the same
position as a person coming from Germany would be placed.
How is it that these United States are to be thus treated in re-
-gard to each other as separate, distinct and foreign states, in
the latitude and extent that one of the countries of Europe
would be regarded in reference to the United States? = Can it
be that is the meaning of the constitution that binds these states
together? . Can it be that such is the intention of that instru-
ment, which says “that the public acts of each state shall
receive full faith and credit in every other state of this Union ?”
Ave the several states, whose public acts are entitled, by virtue
of that constitution, to receive full faith and credit in every
state, in the same position, in respect to each other, that Ger- -
many would stand in reference to the United States? Let us

Lamgavg\r\
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look at this constitution, and see how it is that we are entitled
to have our rights protected. The right to property in the
state of Virginia, it seems to me, is the same as the right to
property in the statc of New York. The fact being admitted
by the demurrer taken to this return, that these slaves are the
property of Mrs. Lemmon, there is no difficulty on that point,

: t0>perplex..the,.argnment-inr—th-is-case.—~They—being~the—property-—

of Mrs. Lemmon, under the laws of the state of Virginia, let us
call to our aid, in order to protect this property in the posses-
sion of Mrs. Lemmon, the constitution of the United States,
which has a superintending power and control over all the
states of this Union, and without which they might be placed in
that dilemma that one state of Europe is placed in regard to
one of the states of this Union. I call your attention to the
second article of the constitution of the United States, which is
ag follows : “Full faith and credit shall be given in each state
to the public acts, records, and judicial proceedings of every
other state.” Now it would seem that this provision of the
constitution disposes entirely of the objection that these persons
having come into the state of New York, are to be set at liberty.
It strikes me, and I shall so argue, that the gentleman miscon-

ceives the effect of the constitution, the law of nations, and the )

comity of the law of nations, when he says that becausd

~slavery does mnot exist in New York, slaves brought from

other states into New York are free. , Now, it must be con-
ceded that unless there is.some strong controlling authority
of the courts of the United States pronounced in reference
to this provision of the constitution which I have read, de-
claring that full faith and credit shall be given to the acts of
the various states, as we contend—it must be conceded, I say,
that this property must continue to bein the state of New York,
as it was in the state of Virginia, the rightful property of Mrs,
Lemmon. It may, perhaps, be necessary to take into view the
objects and design of the law of the state of Now York, which
has been read, stating that no slaves shall be brought into this
state. It may become necessary, in the course of this argument,
to contend that the law of the state of New York which in any
way prohibits the full exercise of the rights of our client under
the constitution of the United States, and under the constitu-
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tion and laws of the state of Virginia, is constitutional. But I
shall discuss first the object of the law of New York, in order

to show that it may stand, and yet not be deemed inconsistent = .

with the rights for which we contend here. Mr. Justice Kent
lays it down as a rule that, in the congtruction of o statute, we
should first ascertain what was the common law before its pas-

sage that was designed to be remedied by the statute. Bearing

“that interpretation in view, we conceive that-the-effect-of this— - -

statute was not intended to be anything more than this: that
slavery, which did not exist by the common law, should not ex-
ist after the passage of that statute law in the state of New
York. Letussee what rights belong to Mrs. Lemmon, and how
far, by the law of nations, a party owning property in one state,
has a right to its possession in another state. On this subject I
will take the liberty of citing Vattel on the law of nations.
[Here the counsel cited from the second book of Vattel, p. 225,
- gection, 81, showing that the goods even-of individuals ought to

. . be considered as the goods of the nation in regard to other

states.] According to the authority, continued the &ounsel, the
property of a citizen of Virginia passing through the state of
New York is to be regarded as the property of the former state,
and the state of New York is bound, in fidelity to the constitu-

tion of the United States and the laws of Virginia, to give '

that property to these persons. The statute of this state con-
templated that when slaves were to be made free by being

introduced into this state, they must be brought with the design

" of keeping them here permanently. But never was it intended,
in the enactment of that statate, that persons passing through
this state with slaves, should, by the mere act of transit, thereby
forfeit and lose their right to their property. In the same book,
section 109, I find that Vattel lays down the doctrine that the
" property of an individual does not cease to belong to him on
account of his being in a foreign country, and that'it still con-
stitutes a part of the aggregate wealth of his nation, so that if
we were to take the broad ground that Virginja and New York
are to be considered as distant foreign states, yet, by the laws

of nations, we have proved that the individual who comes into .

this state, from Virginia, with property, is entitled to it, New
York having respect for the laws of Virginia. And to the
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" same efeqt also, do we find that the subject of one state who °
* happens to go from the state to which he belongs, ito another,

without the intention of remajning in that state, must be re-
garded in the same respect as he would be in the state from -
whence he came, so far as the right to his property is concerned.
It this is not the rule marked out by the authority from whom
I have quoted, we cannot understand the design of the constitu-

--tion where-it says;- “ the-citizens of ‘each state shall be entitled

to all the privileges and immunitiesof citizens in. the several
states.,” The intention of this clause was to confer on them as
it were, & general citizenship, and to communijcate all privileges
which citizens of the same state would be entitled to under like
circumstances. If your honor please, I understand four distinct

" points to be made by the counsel for the slaves, on the first of

which he claims their discharge and contends that they are free
by the common law. Now, the authorities cited by me have
been quoted for the purpose of showing, that, notwithstanding
whatever may be the belief in this community, that all slaves
who come into it in this manner are free, yet that is entirely
incorrect and without foundation. On this point, I call your
attention to a case recently tried in Pennsylvania, in the circuit
court of the United States, before Justices Grier,and King. Tt
Was an action brought by a southerner against a person named
Kauffman, for the harboring of certain slaves. On the trigl, the
point was taken that the slaves were brought voluntarily into
the state by their owners, and therefore that they were free;
but I cannot do better than give it in the clear and forcible lan-
guage of Justice Grier himself: “It has been contended,” he
says, in charging the jury, “ that these slaves became free by
the action of the plaintiff in voluntarily bringing them into the -
state of Pennsylvania ; -but the question depends upon the law
of Maryland, and this court cannot go behind the stafus of
these people in the state from whence they escaped.”

Judge Paine. Were they escaping ?

Mr. Lapaugh. He goes on to say, your honor, that he knew
no law or décision of the courts of Maryland which treats a
slave,as liberated who has been conducted by his master into a

free State, along the national high road. Now, we say, in the
cye of the law, we are conducting these. persons along the
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pational high road. We had no other object in viey than to
proceed to Texas. We were compelled, on our way thither, to
embark at Norfolk, Virginia ; and we never brought the slaves
4o the harbor of New York with any intention of keeping them -
in this State. We say that the mere passing of slaves over this
part of the national highway is not,and should not be, regarded
to Justice Grier to

get the facts in this case, 80 a8 to* have them more fally
stated. : -

Judge Paine. Read what he says about the national high
road. o :
Mr. Lapaugh. On this subject he remarks,—* Lord Mansfield
had said many pretty things,"—as the counsel for the slaves (Mr.
Culver) has said here—"in the case of Somerset, which are
often quoted as the principles of the common law ; but they will
be found to be embéllished with rhetorical flourishes rather than
with legal dogmas.” Now, in illustration of the principle for
which we contend, and in order to show the falsity of the argu-
ment advancéd to prove that the intention of the statute is that
every man brought into this State shall be free, let me allude to
another case. . Your honor is aware that we have a fugitive '
slave law, and you are also aware that in 1798 there was an
act passed in relation to fugitives from labor. Now, supposing
a slave escaped from his master into Ohio from Virginia, and
after he had been delivered to him ander the law of 1798, that
master was by necessity compelled to take him through the
State of New York, the learned counsel contends he would be
free, because he was brought to New York on his way to
slavery. The position we take on this point is the only one that
is tenable. 'We say that the importation of a slave into the
State was the case to which the act refers, and not his mere
transient passage through it. If this were not the right inter-
pretation, then the south could never secure her rights if a free
State were allowed to declare that the very moment & slave was
brought into it, under any pretence whatever, he ghould bo free.
And taking that view of the case, we perceive that the consti-
tution of the United States and the laws of New York and Vir-
ginia harmonize and sustain each other. It is only under this
relation of the States to each other that Mr. Lemmon can be
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entitled to all the privileges and immunities of a citizen of the
Unitéd States. Now, what sort of an argument has the counsel
presented in reference to the position the State of New York and

" Pennsylvania occupy to each other? He has glven expression

to a doctrine which, if pra.ctma,]ly carried out, in less than- ten
years would destroy the union which now binds us together.

‘This-question-is-one-in-which-the south-has-taken a-deep-inter-

est, and it has come to the knowledge of some of the people of
that section, who are determined to have o decision even in the

‘highest courts of the United States on this matter, so that it

shall be finally settled whether they shall be entitled to carry
their property in the same manner and under the same protec-
tion that would be extended to any gentleman in this court who
might be travelling through the state of Virginia.” The coun-
sel proceeded, at still greater length, to argue on the legality
of the claiment’s right to his property, and concluded by speak-
ing of the great interests and questions of deep importance that
were involved in this case.’ :

%%r

'l\DW.S

2

Myr. Clinton followed in an argument on the same side.
Mr. Jay, in reply for the pefitioners.

The great question involved in this suit, the right of & mas-

ter, from Virginia, a slave-holding state, to hold his slaves in

this, a free state, while in fransitu to Texas, another slave state,
was definitively decided, eighty years ago, by the court of King’s
Bench, after a very full argument, in the case of Somerset.

The question there was, whether the law of Virginia, fixing
the status of Somerset, should prevail over the common law of
England ; and here, it is, whether the law of Virginia, which
fixed the status of these persons as slaves within its borders,
shall prevail to determine their stafus in this court, over the
common law of New York, as derived from the mother country,
and now expressly declared by statute.

Mr. Justice Paine. In the case of Somerset, I thmk the right
of passage, in transitu, was not the question. Was not the slave

. brought from Jamaica to England to remain there ?
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M. Clinton, for the defendant.

*  _That was so, your honor ; the quésﬁon was on the right of the
master to confinue Somerset in slavery, in England.

My. Jgy. On the contrary, the question was, and it was so
expressly declared by the court, (20 Howell's State Trials, p.

79,)) as to the right of the master to detain the slave, for the

purpose of sending. himrout of -England; to-be-sold in Jamaica,
precisely as it is here, upon the right of Mr. Lemmon to detain
these persons, for the purpose of carrying them as slaves to
Texas. Somerset, when brought before Lord Mansfield, on

habeas corpus, was taken from on board a ship, lying in the .

"Thames, bound for Jamaica ; and the commander of the vessel,
‘to whom the writ was addressed, and by whom the return was
made, declared distinctly, that Somerset had been placed in his
custody, by his master, one Charles Stewart, to be safely kept
‘and conveyed in the said vessel, to Jamaica aforesaid, there to
be sold as 2 slave. There was no pretence whatever, that he
was to be held in slavery, in England. He had been brought
there only temporarily, for his master’s convenience, and was
then actually leaving the country for one where slavery existed :
and with all respect to the learned arguments of our opponents,
there is nothing that I can perceive, in this case, to except
it from the governance of these great principles of English
law, then so prominently recognised, in regard to human
freedom.

Somerset was a native African, and had been legally reduced

. to servitude, under laws enacted by the British Parliament,
authorizing and regulating the slave trade. He had been held
as a slave, by the laws of Virginia, a British colony ; he might

‘be so held again by those of Jamaica; he had become, by pur-
chase, under the sanction of the British colonial law, the pro-
perty of Mr. Stewart. He had been taken to England from
dceasion of business, with the intention still continued of return-
ing to America, and all these facts were carefully set out in the
return. The counsel for the master, strenuously urged the

excessive hardship and manifest impropriety of the court dis--

turbing this relation thus lawfully established between Somerset
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and Mr. Stewart, and scornfully denied the doctrine that the
air of England was too pure for a slave to breathe in. After
prolonged and elaborate argument, and repeated postpone-
ments, the court unanimously decided that Somerset must be
discharged. They declared, in language already quoted by my
learned associate, but which the court will allow me ‘to repeat,
for the reason that the principle disposes at once of all the moral
- and political-and social arguments that have been advanced in
favor of allowing Mr. Lemmon a right of passage, in transitu, with
his slaves through this port, that ¢ the state of slavery is of such
a nature, that it is incapable of being introduced on any reasons,
moral or political, but only by positive law. * * * Iiisso
odious that nothing can be suffered to support it but positive
law.”

The case of Somerset was decided in 1772. Iis authority,
excepting in. the cases guoted by the respondent, and which I
confess are new {0 us, has never, that we are aware of, been
questioned. Its ruling was followed in Knight, a negro, v.
Weddeburn, in Scotland, in 1778, where the court held that the
dominion assumed over the negro under the laws of Jamaica,
being unjust, could not be upheld to any extent (20 Howell State
Trials, p. 2, note); and in the more recent case of Forbes v.
Cochran (2 Barnwell and Cresswell 448), where the court of
King’s Bench decided that 38 slaves who had escaped from a
plantation in East Florida to a ship of war on the high seas,
became thereby free. - . .

The decision in Somerset’s case, occurring before our Revolu-
tion, became & part of that common law which, according to all
our reliable authorities (Chief Justice Marshall, Mr. Duponcean,
Chancellor Kent, and many other both in the federal and state
courts), as absolutely belongs to us as it did to our ancestors
before the separation from Great Britain. The pre-eminence of
the common law is recognised on the ground that it is based
upon the higher law of God ; and Chief Justice Taylor, of
North Carolina, in the case of the Stafe v. Reed, declared it to
be of “ paramount obligation to the statute,” because “ founded
upon the law of nature and contirmed by revelation.”

In opposition to the doctrine of the Somerset case, the court
18 referred, by the respondent, to a newspaper report of a recent
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alleged decision of Judge Grier, of Pa., in the case of Oliver v.
Kauffman and others, for harboring and secreting slaves, wherein
it seems to have been held, that the plea offered in defence, that
the slaves had been previously made free by being carried by
their master from Maryland to Kentucky, through Pennsyl-
vania, was ingufficient : since to determine the status of the slaves

- at-the time of the escape-for-which_the suit was brought, the ~

court must look only to the law of the state whence they
had escaped. The decision itself seems to have been expressly

" limited to that particular case. But Judge Grier is reported

to have remarked, and the counsel for the defendants have
laid great stress on his language, that “ Lord Mansfield said

. many pretty things in the case of Somerset, which are often

quoted as the principles. of the common law, but that they
deserve ‘to be classed with rhetorical flourishes rather- than

" dogmas.”

Apart from the improbability that any gentleman oceupying
o seat on the bench of the supreme court of the United States,
would permit himself thus.to speak of so eminent & judge, and
so well established a principle of law, which- has again and
again been recognised by the American judiciary (Greenwood v.
Curtis, per Sedgwick, J., 6 Mass. R. 866 ; Mr. Justice Story’s
remarks thereon in Conflict of Laws, 215, note ; C. J. Marshall
in the case of the Antelope, 10 Wheaton 420; Jones v. Wheaton,
9 McLean 596), the court will observe at a glance, on looking
at the case of Somerset, in 20 Howell’s State Trials, that Lord
Mansfield was most anxious to escape the necessity of pronounc-
ing a judgment. That on its first coming before him, he
strongly recommended that it be accommodated by agreement,
declaring that if the parties would insist upon a decision, they
must have it, without reference to compassion on the one hand,
or inconvenience on the other, but simply to the law, and that
the setting of 14,000 or 15,000 men (that being the estimated
number of slaves theén in England) at once loose, by a solemn
opinion, was very disagreeable in the effects it threatened—but
notwithstanding, if the parties would have judgment, fiat justitia,

‘ruat celum.

That these distinct intimations were given on the conclusion
of the argument, and before the day for pronouncing the opinion

-’
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of the court, and that when no compromise having been effected

as he recommended, the court were compelled to give judgment,

he rendered their judgment with unusual brevity, after a short

statement of the case, and so far from indulging in “rhetorical

flourishes,” his' opinion occupied scarcely more than twenty

lines, while the arguments of counsel had been spread over 70
pages. :

" "We respecifally submit, therefore, that it would be clearly

unjust and improper, upon an unauthenticated newspaper report,
to assume that Judge Grier has either denied this fundamental
principle of our common law, or thrown ridicule on an opinion
which he never read—a proper respect for the federal bench
forbids us to regard this extraordinary report as other than an
exaggerated sketch, or possibly, a malicious libel.

As to the other cases to which the court has been referred,
that of Sewall’s Slaves in Indiana (3 Am. Jurist 404), and of
Willard v. The People, in Illinois, by Judge Douglass (4 Scam-
mon 461), as affirming the right of transit with slaves through
a free state, it would indeed seem that in some of the border
states, a few individual judges have been, by their views of
political expediency, led to ignore the inflexible principles of the
common law touching the natural right of personal liberty, to
meet the wishes and interests of their slave-holding neighbors,
especially when no state statute like that of New York has
positively declared the law, and limited the discretion of the
courts. But your honor will find, on examining the reasonings
of those cases, that they are not law.

Mr. Lemmon, then, to retain these slaves for the purpose of
carrying them to Texas, must show a positive statute, binding
upon this court, authorizing him to hold them in servitude while

in {ransitu through the state of New York ; calling them pro-. .

perty, and invoking the law of nations and the comity of states,
and appealing to the constitutional provisions in regard to
commerce, will not help him. A

The learned counsel have omitted to show, for the simple
reason that it was impossible, that the law of nations recognises
property in'man. The lex loci establishing such property has
no force beyond its territorial limits. The comity of states will
not help them, since, for centuries past, as shown by the exam-
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ples of the united provinces of Holland, the Austrian Nether-
lands, France, Great Britain (gee authorities cited in Mr. Har-
grave's argument in the Somerset case, 20 Howell State Trials,
pages 61, et seq.), and America, that comity recognises neither
glaves nor slavery. Even in the state of Maryland, the slaves
of a St. Domingo master, who had fled to their border, was
declared free, although he had been sold since his arrival (Ful-
_ ton v.-Lewis, Hen. & John. 564). The principle. of comity has

no application to systems or laws that offend against. morality,

that contravene the policy and principles of the state, or
that violate natural justice and the law of God; and slavery,
in the judgment of the common law, offends in all these parti-
culars.

But it is contended, that apart from the doctrine of comity
between foreign states, the constitution of the United States,
exercising a superintending power and control over the states
of the Union, has given to Mr. Lemmon the right to hold as pro-
perty in the state of New York, that which was his property by
the laws of Virginia, and the court is referred, in support of
this proposition, to the provision “that faith and credit shall
‘be given in each state, to the public acts, records, and judicial
proceedings of every other state.” (Art. 4,§1.)

I confess myself unable to understand the bearing of that pro-
vision on the question before us—giving full faith and credit to
the public acts of Virginia, fully admitting the averments in
the demurrer, and that her laws permitted the slavery of these
persons and their exportation to Texas. What has that to do
with the validity of our laws, and their operation upon these
persons, when brought by the respondent within our jurisdiction ?
If the question before the court related to fugitives from gervice
under the laws of Virginia, then the validity of those laws might
perhaps be questioned by those sought to be affected by them,
for it is established as a general rule that the courts of one
state have power to decide on the validity of legislative acts of
another state when the question arises in a case within their
jurisdiction (Stoddard v. Smith, 5 Binney 855, 8 Pick. 194); and
it is declared to be not only their right, but their duty, to de-

clare null and void statutes which violate the constitution of the’

United States, or the plain-and obvious principles of common
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right and common reason. (See collection of cases cited in 1
United States Digest, p. 558, of the power of courts to declare
legislative acts unconstitutional.) . B .

But here it is unnecessary at all to consider the validity of
the laws of Virginia under which these persons-were reduced

to servitude, for they have passed beyond their sway. By the

act of the claimant himself they stand in our free state, and

share with him the protection of our laws. - ]
“The relations of the United States to each other in regard
10 all matters not surrendered to the general government by the
national constitution, are these of foreign states, in close friend-
ghip, each being sovereign and independent,” (1 Greenleaf on
Evid.,§ 489,) rnd the very clause in the constitution which limits
- the sovereigniy of the states in regard to fugitives from service
(Art. 4; § 8), and declares that “no person held to service or
labor in one state by the laws thereof, escaping into another, shall,
in consequence of any law or regulation therein, be discharged
from such service or labor, but shall be delivered up on claim
of the party to whom such service or labor shall be due,” recog-
nises, by direct implication, the right of each state to discharge,
by such laws and regulations as it may deem fit, all persoans held
to service or labor in other states who may come within their
territory, otherwise than by escape, no matter who may claim them,
nor to whom, under the slave code of other states, their service or
labor may be due. That right was never yielded by New York in
the constitutional compact, but being thus reserved and declared
in the compact, she did, of her own accord, waive it for a season,
hy.the enactment of the law permitting slave-holders to bring
their slaves into the state and take them again from the state,
during a space of nine months. "With the repeal of that law in
1841, the common law, as declared in the case of Somerset,
. resimed its sway, making every slave other than a fugitive, the
instant be touches our soil, & free man. This principle Mr.
- Juftice Story declares, and his authority will outweigh all the
cases cited against it, pervades the non-slave-holding states in
America (Conflict of Laws, 92), and its correctness has been
repeatedly and honorably recognised by the southern courts,
(ex parte Simmons, Maria Louise v. Marot, 9 Louis. R. 478;.
Smith v. Smith, 18 Louis. R. 441; David v. Porter, 4 Har. and
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McHen. 418 ; Davis v. Jaquin, 5 Har. and J. 107, note ; Fulion
v. Lewis, 8 Har. and J. 564.) (a.)

But New York, to prevent the: possibility of any mistake on
the point, or any relaxation of the principle, has re-enacted and
published it to the world, declaring, in language 80 plain as to
defy the most ingenious offorts of connsel to perplex, that she
will not tolerate slavery for any conceivable motive, or for an

_ ipstont of time.

Upon the point submit! &?ﬁlié“iéﬁﬁ’oﬁﬁeﬁt‘(that"the~law~is7v-

unconstitutional -and should be so determined by your honor, I
shall not farther detain the court by submitting a reply. Iwill
but remark in conclusion, that interesting and important as the
case may be regarded by the counsel for the respondents, and
by the citizens of the slave-holding states, as involving what, by
their laws, are held rights of property, it is interesting and
important to a large portion of our countrymen on far higher -
grounds, s involving the sovereign right of each state within
its own limits, excepting in the single case of fugitives from
gervice, to regulate, on principles of equal justice, its own inter-
nal polity ; to reject and forbid foreign interference with our
free institutions ; to mainfain in its purity the common law, and
to protect in the enjoyment of life, liberty, and the pursuit of
happiness—rights once declared by this nation at large to be
jnalienable—every slave who is brought within our limits, no

(a.) In the recent case of Zucy Brown v. Persifer Smith, in the supreme court
of Louisiana, which was not quoted in the argument, Lucy claimed her freedom
on the ground that she had been brought to New York during the continuance of
the law allowing slaves to be detained there for 9 months, and declaring them
frée after that period—and that cho had resided there more than one yoer. The
opinion of the court was delivered by Fuatis, Chief Juatice, and it was “held, that

* under the state of facts presented, the plaintiff must be regarded ashaving sequired
her freedow, with the consent of her master, by her residence in New York,
which status she did not lose by subsequently being taken back into slave ter-
ré '"

The view taken by, the criminel court of Louisiana in 1841, of the point raised

by the counsel for the respondent, that a right of transit with slaves is not forbid-
don by a statute sbsolutely forbidding the introduction of glaves, appears from
the following letter of the attorney general,of the state, which explains generally
the facts of the case, Williams had been arrested én tramsitu, imprisoned; tried,
VoL V 45
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matter how humble his condition, nor how powerful the state
or the parties who would reduce him again to servitude.
PAINE, J.—This case comes before me upon 8 writ of kabeas
corpus, issued to the respondent, requiring him to have the
bodies of eight- colored persons, lately taken from the stoamer
City of ‘Richmond, and now confined in & house in this city,

before me, together with the cause of their imprisonment-and--— -

“detention, _ )

The respondent. has returned to this writ, that said eight
colored persons are the property of his wife, Juliet Lemmon,
who has been their owner for several years past, she being a
- resident of Virginia, a slaveholding state, and that by the con-
stitution and laws of that state they have been, and 'still are, -
bound ito hér service as slaves; that she is now, with her said
slaves or- property, in ¢ransitu from- Virginia to Texas, another
slaveholding state, and by the constitution and laws of which,
she wonld be entitled to said slaves and to their service ; that
shie never had any intention of bringing;and did not bring them
into. this state to remain or reside, but was passing through the
harbor of New York, on her way from Virginia to Texas, when
she was compelled by necessity to touch or land, without intend-
ing to remain longer than was necessary. And she insists that
said persons are not free, but are slaves as aforesaid, and that
she is entitled to their possession and custody.

found guilty, his negroes, 24 in number, confiseated, and himself fined $1200, which
wes expiated by one year's imprisonment,.
Attorney Gensral's Offics,
: New Orleans, June 11, 1841.

Dear 8m: In reply to your note of the 8th iustant, I take pleasure in stating
that, on the triel of Mr. William Williams, in the eriminal court of the first dis.
. triet, for having brought or imported into this state certain slaves convicted of
oapital crimes in the state of Virginis, no evidence whatever was offered that
" Mr. Willisms either sold or attempted to sell any of those slaves in the state of
Louisiana. It was proved, on the contrary, by two witnesses, that when asked
whether the slaves were for sale, Mr, Williams answered in the negative, and said
he was going to Texas with them. I took the ground that the mere fact of bring-
ing such slaves into the state was a violation of the statute, and constituted the
offenco of which Mr, Williams stood charged. This proposition was sustained by

e court, Yours very respectfully,

Jonn R. Gruses, Esq, (present). C. Rosgrivs.
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To this return the relator has put in a general demurrer.

1 certainly supposed, when this case was first presented to
me, that, as there could be no dispute about the facts, there
would be no delay or difficulty in disposing of it. But, upon
the argument, the counsel for the respondent cited several cases
which satisfied me that this case could not be decided, until those

* cases had been carefully examined. '

"' principle which-those .cases-tend more.or less foreibly to

sustain, is, that if an owner of slaves is merely passing from
home with them, through a free state, into another slave state,
without any intention of remaining, the slaves, while in. such
free state, will not be allowed to assert their freedom. As that
is precisely the state of facts constituting this case, it becomes
necessary to inquire whether the doctrine of those cases can be
mnaintained upon general principles, and whether the law of this
state does not differ from the laws of those states where the
decisions were made. '

I shall first consider whether those cases can be sustained
upon general principles. .

The first case of the kind which occurred, was that of Sew-
alPs slaves, which was decided in Indiana, in 1829, by Judge
Morris, and will be found reported in 3 Am. Jurist, 404. The
return to the habeas corpus stated that Sewall resided in Virginia,
and owned and held the slaves under the laws of that state;
_ that he was emigrating with them {o Missouri, and on his way
‘was passing through Indiana, when he was gerved with the
habeas corpus.

1t, however, appeared on the hearing, that Sewall was not
going to Missouri to reside, but to Illinois, a state whose laws
do not allow of slavery. The judge for this reason discharged
the slaves. This case, therefore, is pot in point, and would be
entirely irrelevant to the present, were it not for a portion of
the judge's opinion, which was not called for by the case before
him, but applies directly to the case now before me.

«By the law,” he says, “ of nature and of nations, (Vattel,
160,) and the necessary and legal consequences resulting from
the civil ‘and political relations subsisting between the citizens
as well as the states of this Federative Republic, I have no douht
but.the citizen of a slave state has a right to pass, upon business
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or pleasure, through any of the states, attended by his slaves or
gervants ; and while he retains the character and rights of a
citizen of a slave state, his right to retain his slaves would be
unquestioned. An escape from the attendance upon the person
of his master, while on a journey through a free state, should be
considered as an escape from the state where the master had a
~ right of citizenship, and. by_the laws of which the gervice of the

" glave was due. The emigrant from ond state to another might
be considered prospectively as the citizen or resident of the state
to which he was removing ; and should be protected in the em-
joyment of those rights he acquired.in the state from which he
emigrated, and which are recognised and protected by the laws
of the state to which he is going. But this right I conceive
cannot be derived from any provision of positive law.”

The. next case relied upon is Willard v. The People, (4 Scam-
mon’s Rep. 461) and which was decided in the state of Illinois
in 1848. It was an indictment for secreting a woman of color
owing service to a resident of Louigiana. The indictment was
under the 149th section of the Criminal Code, which provides
that “If any person shall harbor or secrete any negro, mulatto,
or person of color, the same being a slave or a servant owing
service or labor to any other persons, whether they reside in

this state or in any other state, or territory, or district, within

the limits and' under the jurisdiction of the United States, or
shall in any wise hinder or prevent the lawful owner or owners
of such slaves or servants from retaking them in a lawful man-
ner, every such person so offending shall be deemed guilty of a
misdemeanor, and fined not exceeding five hundred dollars, or
imprisoned not exceeding gix months.”

Tt appeared that the woman of color was a slave, owned by &
resident of Louisiana, and that, while passing with her mistress
from Kentucky to Louisiana ‘through the state of Illinois, she
made her escape in the latter state, and was secreted by the
defendant. : o

There were several guestions raised in the case which it is
unnecessary now to notice. The indictment, which was demur-
_ red to, was sustained by the court. The main objection to it
was that the section of the code under which it was found was
a violation of the sixth article of the constitution of the state
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of Tilinois, which declares that “ neither slavery nor involuntary
_servitude shall hereafter be introduced into this state, otherwise

- than in the punishment of crimes, whereof the party shall have

been duly convicted.”

The court, in answering this objection, say : “The only ques-
tion, therefore, is the right of ‘transit with & slave ; for if the
slave upon entering our territory, although for & mere transit
to another state, becomes free under the .constitution, then the

defendant in érror is not guilty of concealing.such a person a3 ——

is described in the law and in the indictment. The 149th sec-
tion of the criminal code, for a violation of which the plaintiff
is indicted, does most distinetly recognise the existence of the

© institution of slavery in some of these United States, and.

. _whether the constitution and laws of this state have or have

. ‘ot provided adequate remedies to.enforce within its jurisdiction -

that obligation of service, it bas provided by this ‘penal sanc-
* tion, that none shall harbor or conceal a slave within this state,
who owes such service out of it. Every state or government

- 'may or may not, a8 it chooses, recognise and enforce this law of

. comity. ~And to this extent this state has "expressly done so.
If we should, therefore, regard ourselves as a distinct and epa-
rate nation from our sister states, still, as by the law of nations
 (Vattel, B. 2, ch. 10, § 182,188, 184) the citizens of one govern-
ment have a right of - passage through the territory of another
- peaceably, for business or pleasure, and that too without the
latter’s acquiting any right over the person or property (Vattel,
B. 2, § 107,.109), we could not deny them this international
" right without a violation of our duty. Much less could we dis-
regard their constitutional right, as citizens of one of the states,
- to all the rights, immunities, and priviléges of citizens of the
© several states. It would be startling indeed if we should deny
our neighbors and kindred that common right of free and safe
passage which foreign nations would bardly dare deny. The
recognition of this right is no violation of our constitution. It
is not an introduction of slavery into this state, as was contended
"in argument, and the slave does not become free by the consti-
tation of Illinois by coming into the state for the mere purpose
of passage through it.” t

Another case cited by thevrespoﬁdent' counsel, was the Com-
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monwealth v. Aves (18 Pickering’s Rep. 193). In this case the
owner brought her slave with her from New Orleans to Boston,
on 2 visit to her father, with whom she intended to spend five
or six months, and then return with the slave to New Orleans.
The slave being brought up on habeas corpus, the court ordered
her discharge. The case was fully argued, and Chief Justice

Shaw closes a very elaborate opinion with these words: “ Nor

_dowe give. any-opinion-upon the case, where 81 owner of slaves
in one state is bond Jide removing to another state where slavery
is allowed, and in so doing necessarily passes through a free
state, or where by accident or necessity he is compelled to touch
- or land therein, remaining no longer than necessary.” '

I have quoted largely from the opinions in these cases, in
order that it may be understood clearly what is presented by
them as their governing principle. The respondent’s counsel
insists it is this- That by the law of nations, an owner of a
_ 8lave may, either from necessity or in the absence of all inten-
tion to remain, pass with such slave through a state where
glavery is not legalized, on his way from one slave state to
another, and that during such transit through the free state the
slave cannot assert his freedom. :

I admit that this is the principle of these cases, and I now
propose to consider it. Each case denies that the right of tran-
sit can be derived from the provision of the constitution of the
United States respecting fugitive slaves, and, where an opinion

- . Was expressed, places the right upon the law of nations.

Writers of the highest authority on the law of nations agree
that strangers have a right to pass with their property through
the territories of g nation., (Vattel, B. 2, ch. 9, §§ 128 to 136.
Pufendorf, B. 8, ch, 8, $§ 5 to 10.) And this right, which exists
by nature between states wholly foreign to each, other, undoubt-
edly exists, at least as a natural right, between the states which
compose our Union. ) . : .

But we are to look further than this, and to see what the law
of nations is when the property which s stranger wishes to take
with him is a slave. ‘

The property which the writers on the law of nations speak
of is merchandise or inanimate things. And by the law of
nature these belong to their owner. (Institutes of Just., B. 1,
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t. 2,8 2) But those writers nowhere speak of a right to

Ppass- through a foreign country with slaves as property. On
the contrary, they all agree that by the law of nature alone Bo
one can have a property in slaves. And they also hold that,
even where slavery is established by the local law, & man can.
not have that full and absolute property in a person which he B

-—- may-have in an-inanimate thine. - (Pufendorf, B. 6, ch. 3, § 7.)

1t can scarcely, therefore, be said, that when writers on the law
of nations maintain that strangers have a right to pass through
& country with their merchandise or property, they thereby

maintain their right to pass with their slaves, :
But the property or merchandise spoken of by writers on the

law of nations which the stranger may take with him, being
mere inanimate things, can have 1o rights ; and the rights of
the owner are all that can be thought of. It is, therefore, neces-

.+ sary to look still further and to see what is the state of things,

by the law of natare, ag affecting the rights of the slave, when
an owner finds himself, from necessity, with his slave in a coun-

try where slavery is not legalized or is not upheld by law.

It is generally supposed that freedom of the soil from slavery

is the boast of the common law of England, and that a great
trath was brought to light in Somerset’s case, This is not 80.

+ . Lord Mansfield wag by no means, so far as the rest of the world

-i8 concerned, the pioneer of freedom. Whatever honor there
may be in having first asserted that slavery canpos exist by the
law of nature, but only. by foree of local law, that honor among
modern nations belongs to France, and, among systems of juris-
prudence, to the civil law. The case of Somerset did not

which it was held that g negro slave became’ free by being
brought into France, (18 Causes Célebres, 49.) '
But in truth the discovery that by nature all men are free
belongs neither to England nor France, but is ag old as ancient:
Rome ; and the law of Rome repeatedly asserts that a] men by
nature are free, and that slavery can subsist only by the laws
of the state. “ By elenim orta sunt, of captivitates secute
et seﬂ:vitutes que sunt naturali juri contrarie ; jure enim ng-
turali omnes homines ab ingts, liberi mascebantyr,” (Institutes,
B. 1, ¢ 2 s 2) “Neoturalia quidem jura, que apud omnes


Rebecca Granato
51


712 - OASES IN THE SUPERIOR COURT.

The People v. Lemmon.

genles peraque servantur, diving quadam providentia  consti-
tula, semper firma atque immulabilia permanent.” (Institutes,
B.1,T.2,8.11; Digest, B.1, T.1,5. 4 ; B.1, T.5, 88 4,5)

The writers on the law of nations uniformly maintain the
same principle, viz. that by the law of nature all men are free,
and that where slavery is not established and upheld by the
law-of- the state-there can be no slaves. " (Giotius, B. 2, ch. 22,
8. 11; Hobbes De Cive, B. 1, ch. 1, s. 3. Pufendorf (Barbey-
rac) Droit de la Nature, B. 8 ch. 2,88. 1, 2, B. 6, ch. 8, 5. 2.)

The same writers also hold that by the law of Nature one
race of men is no more subject to be reduced to slavery than

* other races. (Pufendorf, B. 8, ch. 2, s. 8.)

When we are considering a master and slave in a free state,
where slavery is not upheld by law, we must take into view all
these principles of the law of nature, and see how they are re-
spectively to be dealt with according to that law ; for it will be
remembered that the master can now claim nothing except by
virtue of the law of nature. He claims under that law a right

~to pass through the country, That is awarded to him. But he
claims in addition to take his slave with him ; but upon what
ground ? That the slave is his property. By the same law,
however, under which he himself claims, that cannot be ; for
the law of nature says that there can be no property in g
slave. . ‘

Wo must look still further to see what is to be done with the
claims of the slave. There being now no law but the law of
nature, the slave must have all his rights under that, as well as
the master ; and it is just as much the slave’s right under that
to be free as it is the master’s to pass through the country. It
is very clear, therefore, that the slave has a right to his freedom,
and that the master cannot have a right to take him with him.

As the cases cited by the respondent’s counsel all rest the
master’s right of transit exclusively upon the law of nations,
and admit that he cannot have it under any other law, I have
thus followed out that view, perhaps at unnecessary length, in
order to see to what it would lead. In order to prevent any
misapprehension as to the identity of the law of nature and the
law of nations, I will close my observations upon this part of
the case with a citation, upen that point, from Vattel. (Preli-
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minaries, § 6.) “The law of nations is originally no more than
the law. of nature applied to nations.”

I ought also to notice here that the respondent’s counsel,
upon the authority of the case in INinois, insisted that this right
of transit with slaves is strengthened by that clause in the con-
stitution of the United States which declares that “The citi-

sens of each state shall be entitled to all the privileges and im-
— munities of citizens-in-the several states.” The case in Indiana,

on the other hand, says expressly that the right does not depad

upon any positive law. :

T think this remark must have found its way into the opinion
of the judge who decided the Illinois case without due conside-
ration. I have always understood that provision of the consti-
tution to mean (at least so far as this case is concerned) that a
citizen who was absent from his own state, and in some other
state, was entitled while there to-all the privileges of the citi-
zens of that state. And I have never heard of -any other or

different meaning being given to it. It would be absurd to say

that while in the sister state he is entitled to all the privileges
gecured to citizens by the laws of all the several states or even
of his own state ; for that would be to confound all territorial
limits, and give to the states not only an entire community, but
o perfect confusion of laws. If I am right in this view of the
matter, the clause of the constitution relied upon cannot help
the respondent ; for if he is entitled while here to those privi-
leges only which the citizens of this state possess, he cannot hold
his slaves. - _ ' .

-1 must also here notice some other similar grounds insisted
upon by the respondent’s counsel.

He cites Vattel (B. 2, ch. 8, s. 81) to prove that the goods of
an individual as regards other states are the goods of his state.
I have already shown that by the law of nature, about which

_alone Vattel is always speaking, slaves are not goods; and I
may add that what Vattel says in the passage to which the
counsel refers has no connexion with the right of transit
through a foreign country. Besides, in the case from Illinois
referred to by respondent’s counsel, the court distinctly declare

. (Willard v. People, 4 Scammon’s Rep. 471) that they “-cannot

gee the application to this case of the law of nations in relation
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to the domicil of the owner fixing the condition of and securing
the right of property in this slave, and regarding the slave as a
part of the wealth of Louisiana, and our obligation of comity
to respect and enforce that right.” '
The respondent’s counsel also refers to those provisions of the
constitution of the United States which relate to fugitive slaves
and to the regulation of commerce _among ° the several states.

With regard to the first of these provisions, ‘which the counsel

insists recognises and gives a property in slaves, it is sufficient
to say, that although the supreme law of the land in respect to
fugitive slaves, and as such entitled to unquestioning obedience
from all, it is, so far as everything else is concerned, the same
as if there were no such provision in the constitution. ' Thisha.s
been so held in cases almost without number, and is held in each
of the three cases cited by the respondent’s counsel, and upon
which I have before commented.

As for the provision of the constitution in rela.tmn to ‘com-
merce among the states, it has been often held, that notwith-
standing this provision, the states have the power impliedly
reserved to them of passing all such laws as may be necessary
for the preservation, within the state, of health, order, and the
well being of society; or laws which are usually called sanative
and police regulations. (Passenger cases, T Howard S. C. R.
283 ; License cases, 5 Ib. 504 ; Blackbixrd Creelc Marsh Com-
pany, 2 Peters, 250 ; New York v. Miln, 11 Peters, 130 ; Brown
v. State of Maryland, 12 Wheat. 419 ; Groves v. Slaughter, 15
‘Peters, 511.) Laws regulating or entlrely abolishing slavery,
or forbidding the bringing of slaves into a state, belong to this
class of laws, and a right to pass those laws is not affected by
the constitution of the United States. This view of the subject
is taken by the three cases upon which the counsel mainly relies.

It remains for me to consider how far the local law of New
York affects this case, and distinguishes it from the'cases in
Indiana and Illinois.

To go back, first, to the right of transit with slaves, as it is
claimed to exist by the natural law : it appears to be settled in
the law of nations, that a right to transit with property not
only exists, but that, where such right grows out of a necessity
created by the vis major, it is a perfect right, and cannot be law-
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fully refused.to a stranger. (Vattel, B. 2, ch. 9, 8.123; Ib.
* Preliminaries, .17 ; Pufendorf, B. '8, ch. 8,5.9.) In this case
it Is insisted that the respondent came here with his slaves from
necessity, the return having .so stated, and the demurrer admit-
ting that-statement. Itis perfectly true that the demurrer ad-
' mits whatever is well pleaded in the return. But if the return

. “Sntended to state a necessity created by the vis major, it bas

* " pleaded it badly for-it only alleges-a necessity; without saying- - — -

~ "what kind of necessity ; and, as it does not allege & necessity
created by the vis major, the demurrer has not admitted any
such necessity. Where the right of transit does not spring

from the vis major, the same writers agree that it may be law-
_ fully refused. (Ib.) :

But, however this may be, it is well settled in this country, -

and so far as I know has not heretofore been disputed, that a
state may rightfully pass laws, if it chooses to do so, forbidding
the entrance or bringing of slaves into its territory. This is
80 held even by each of the three cases upon which the respond-

ent’s counsel relies; (Commonwealth v. Ayres, 18 Pick. R. 221 ;-

Willard v. the People, 4 Scammon’s Rep. 471 ; Case of Sewall's
Slaves, 3 Am. Furist, 404.) _

The laws of the state of New York tpon. this subject appear
to me to be entirely free from any uncertainty. In my opinion
they not only do not uphold or legalire & property in slaves

 within the limits of the state, but they render it impossible that
such property should exist within those limits, except in the sin-

gle instance of fugitives from labor under the constitution of
the United States. : '

The revised statutes (vol. 1,656, 1st Ed.,) re-enacting the law -

of 1817, provide that “no person held as a slave shall be im-
ported, introduced or brought into this state, on any pretence
whatever, except in the cases hereinafter specified. Every such
person shall be free. Every person held as a slave who hath

been introduced or brought into this state contrary to the laws.

in force at the time shall be free.” (8.1.) .

The cases excepted by this section are provided for in the six
succeeding sections. The second section excepts fugitives under
the constitution of the United States; the third, fourth, and
fifth sections except certain slaves belonging to immigrants, who
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may.continue to be held as apprentices ;. the seventh section pro- -
vides that families coming here to reside temporarily may bring
with them and take away their slaves; and the sixth section
containg the following provision : o oL

“ Any person not being an inhabitant of this state, who shall
be travelling. to or from, or passing through this state, may
bring with him any person lawfully held by him.in slavery, and
.may take such person with him from this state ; but the person
80 held in slavery shall not reside or continue in this state more
than-nine months ; and if such residence be continued beyond *
that time, such person shall be free.” S '

Such was and had always been the law of this state, down to
the year 1841.  The legislature of that year passed an act -
amending the revised statutes, in the following words, viz.

“The 8d, 4th, 5th, 6th- and 'Tth sections of title 7, chapter 20, -
of the 1st part of the révised statutes.are hereby repealed.” "

The 6th section of the revised statutes, and that alone, con-
tained an exception which would have saved the slaves of the
respondent from the operation of the first section. The legisla-
ture, by repealing that section, and leaving the 1st in full force,
heve, as regards the rights of these peaple and of their master,
made them absolutely free; and that not merely by the legal
effect of the repealing statute, but by the clear and deliberate
intention of the legislature. It is impossible to make this more
clear than it is by the mere language and evident objects of the
two acts. .

. It was, however, insisted on the argument that the words
* imported, introduced, or brought into this state,” in the 1st
section of the revised statutes, meant only “introduced or
brought” for the purpose of remaining here. So they did
undoubtedly when the revised statutes were passed, for an
express exception followed in the 6th section giving that mean-
“ing to the 1st. And when the legislature afterward repealed the
6th section, they entirely removed that meaning, leaving the .
first section, and intending to leave it, to mean what its own .
explicit and unreserved and unqualified language imports. -

Not thinking myself called upon to treat this case as a casuist
or legislator, I have endeavored to discharge my duty as a
Jjudge in interoreting and applying the laws ag I find them. -
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Did not the law seem to me '80- clear, I might feel' greater
regret, that'] have been obliged to dispose-so hastily of a casg

. .involving such important consequences:

My judgment is. that the eight colored persons mentioned in
the writ be discharged. E o

" There aré two acts of congress bearing upon the questions in this case, and

. illustrating thie views of congress,-as to its power, -under the-constitution; over the -

introduction into any of the states, of free colored persons or slaves, brought from
foreign countries, or transported coastwise from one state to another.. - .
The first is the act of 1808, ch. 10, entitled “ An act to prevent the importation
.of certain persons into eertsin ofates, where, by the laws thereof, their admission
dg prohibited.” (3 U. 8. Statutes at Large, 205.) This act forbids any master of
& vessel, or other person, “importing, or bringing any negro, mulatto, or other
person of colof, not being a native, a citizen; orgegistered seaman of the United
Btates, or seamen natives of countries beyond the cape of Good Hope, into any’

- . port or place of the United States, which port or plae shall bé sjtnated in any-

state, whieh, by law, has prohibited, or shall prohibit, the' admission or'importa. -
tion of such negro, mulatto, or other person of color.”’ .

The other ast, is the first law prohibiting the foreign slave trade (2 T 8. Statutes
at Large, 426, sess. 3, obi. 22, 1807). -The title of the act is, “an adt to prohibit
the importation of slaves, into any port or place within the jurisdiction of the
United States, from and after the first day of January, in the year of our Lord
1808.” The reader must judge how far the following septions of this ast, are in
subordination to or independent of the general purpose of the act, as expressed in
its title. .

“Bec. 9. And be it further enacted, That the captain, master, or commander of
any ehip or vessel, of the burthen of forty tons or more, from and after the first
day of Janusry, one thousand. eight hundred and eight, sailing coastwise, from
any port in the United States, to any port or place within the jurisdietion of the
same, having on board any negro, mulatto, or person of color, for the purpose of
transporting them to be sold or disposed of as slaves, or to be held to service, or
labor, shall, previous to the departure of such ship or vessel, make out and sub-
seribe, duplieate manifests of every such negro, mulatto, or person of color,
on board such ship or vessel, therein specifying the namg and sex of each
person, their age and stature, as near as may be, and the class to which they
respectively belong, whether negro, mulatto, or persons of color, with the name
and place of residence, of ‘svery owper or shipper of the same, and shall deliver
such mavifests to the collector of the port, if there be one, otherwise to the sur-
.veyor, before whom the eaptain, master, or. commander, together with the owner,
or shipper, shall severally swear or affirm, to the ‘best of their knowledge and
belief, that the persons therein specified wero not imported, or brought into the
United States, from and after the first day of Jancary, one thousand eight hundred
and eight, and that under the laws of the state, they are held to service or labor:
‘Whereupon the said collector or surveyor shall certify the same, on the said mani-
fests. one of which he shall return to the said captain, master, or commander,
with a permit, specifying thereon the number, names, and general deseription of-
such persons, and authorizing him to proceed to the port of destination. And if
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any ship or vessel, béing laden and destined as aforesaid, shall depart from the
port where she may then be, without the captain, master, or commander, having
first made out and subseribed duplicate manifests, of every negro, mulatto, and
person of color, on board such ship or vesael as aforesaid, and without having pre-
viously delivered the same to the said collector, or surveyor, and obtairied a per-
mit, in manner as herein required, or shall, previous to her arrival at the port of
her destination, take on board any negro, mulatto, or person of color, other than
those specified in the manifests, as aforesaid, every such ship or vessel, together
with her tackle, apparel, and furniture, shall be forfeited to the use of the United
States, and may be seized, prosecuted, and condemned, in any court of the United
States, having jurisdiction thereof: and the captain, master, or commander of every
such ship or vessel, shall moreover, forfeit for every such negro, mulatto, or person
of color, so transported. or taken on board, contrary to the provisions of this act,
the sum of one thousand dollars, one moiety thereof to the United States, and
the other moiety to the use of any person, or persons, who shall sue for, and
prosecute the same to effect.” -

“Sec. 10. And be it farther enacted, That' the captain, master, or commander,
of every ship or vessel, of the burthen of forty tons or more, from and after the
first day of January, one thousand eight hundred and eight, sailing cosstwise, and
having on board any negro, mulatto, or person of color, to sell or dispose of as
slaves, or to be held to service or labor, and arriving in any port within the juris-
diotion of the United States, from any other-port within the same, shall, previous
to the unlading or putting on shore, any of the persons aforesaid, or suffering
them to go on shore, deliver to the collector, if there be one, or if not, to the sur-
veyor residing at the port of her arrival, the manifest certified by the collector,
or surveyor of the port, from whence she sailed, as herein before directed, to the
truth of which, before such officer, he shall swear or affirm; and if the eollector
or surveyor shall be satisfied therewith, he shall thereupon grant a permit. for
unlading or suffering such negro, mulatto, or person of color, to be put on shore,
and if the captain, master, or commander of any such ship or vessel being laden
as aforesaid, shall neglect or refuse to deliver the manifest, at the time, and in the
mianner herein directed, or shall land or put on shore, any negro, mulatto, or per-
son of eolor, for the purpose aforesaid, before he shall have delivered bis manifest,
as aforesaid, and if obtained, a permit for that purpose, every such eaptain, mas-

“ter, or commander, shall forfeit and pay ten thousand dollars, one moiety thereof,
to the United States, the other moiety to the use of any person or persons who

shall gue for and prosecute the same to effect.

Note by the present Reporter—Although the above case was heard by Mr. Jus-
tice Paine, 89 a supreme court commissioner, not as a judge of the superior court,
and was, therefore, decided by him without consultation with any of his brethren,
yel, the extreme importance of the questions of constitutional and of national
law, which its diseussion involved, seemed to the reporter to justify its exception
from the geueral rule, which he hqlds himself bound to observe, namely, not to
publish any deeision, resting only upon the autherity of a single judge.

As an appeal to the supreme court, from the jpdgment of Mr. Justice Paine, is
now pending, it would be manifestly improper, to give any intimation, as to the
probable concurrence or dissent, of his associates, had they been consulted..
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USA Today
http://usatoday30.usatoday.com/news/washington/2005-09-12-roberts-fulltext x.htm#

Text of John Roberts' opening statement before the Senate Judiciary Committee, as
transcribed by CQ Transcriptions:

ROBERTS: Thank you very much, Mr. Chairman, Senator Leahy and members of the committee.

Let me begin by thank Senators Lugar and Warner and Bayh for their warm and generous introductions. And let
me reiterate my thanks to the president for nominating me.

I'm humbled by his confidence and, if confirmed, I will do everything I can to be worthy of the high trust he has
placed in me.

Let me also thank you, Mr. Chairman, and the members of the committee for the many courtesies you've
extended to me and my family over the past eight weeks.

I'm particularly grateful that members have been so accommodating in meeting with me personally. I have
found those meetings very useful in better understanding the concerns of the committee as the committee

undertakes its constitutional responsibility of advice and consent.

I know that I would not be here today were it not for the sacrifices and help over the years of my family, who
you met earlier today, friends, mentors, teachers and colleagues — many of whom are here today.

Last week one of those mentors and friends, Chief Justice William Rehnquist, was laid to rest. I talked last week
with the nurses who helped care for him over the past year, and I was glad to hear from them that he was not a
particularly good patient. He chafed at the limitations they tried to impose.

His dedication to duty over the past year was an inspiration to me and, I know, to many others.

I will miss him.

My personal appreciation that [ owe a great debt to others reinforces my view that a certain humility should
characterize the judicial role.

Judges and justices are servants of the law, not the other way around. Judges are like umpires. Umpires don't
make the rules; they apply them.

The role of an umpire and a judge is critical. They make sure everybody plays by the rules.
But it is a limited role. Nobody ever went to a ball game to see the umpire.

Judges have to have the humility to recognize that they operate within a system of precedent, shaped by other
judges equally striving to live up to the judicial oath.

And judges have to have the modesty to be open in the decisional process to the considered views of their
colleagues on the bench.

Mr. Chairman, when I worked in the Department of Justice, in the office of the solicitor general, it was my job
to argue cases for the United States before the Supreme court.
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I always found it very moving to stand before the justices and say, "I speak for my country."

But it was after I left the department and began arguing cases against the United States that I fully appreciated
the importance of the Supreme Court and our constitutional system.

Here was the United States, the most powerful entity in the world, aligned against my client. And yet, all I had
to do was convince the court that I was right on the law and the government was wrong and all that power and
might would recede in deference to the rule of law.

That is a remarkable thing.

It is what we mean when we say that we are a government of laws and not of men. It is that rule of law that
protects the rights and liberties of all Americans. It is the envy of the world. Because without the rule of law,
any rights are meaningless.

President Ronald Reagan used to speak of the Soviet constitution, and he noted that it purported to grant
wonderful rights of all sorts to people. But those rights were empty promises, because that system did not have
an independent judiciary to uphold the rule of law and enforce those rights. We do, because of the wisdom of
our founders and the sacrifices of our heroes over the generations to make their vision a reality.

Mr. Chairman, I come before the committee with no agenda. I have no platform. Judges are not politicians who
can promise to do certain things in exchange for votes.

I have no agenda, but I do have a commitment. If I am confirmed, I will confront every case with an open mind.
I will fully and fairly analyze the legal arguments that are presented. I will be open to the considered views of
my colleagues on the bench. And I will decide every case based on the record, according to the rule of law,
without fear or favor, to the best of my ability. And I will remember that it's my job to call balls and strikes and
not to pitch or bat.

Senators Lugar and Bayh talked of my boyhood back home in Indiana. I think all of us retain, from the days of
our youth, certain enduring images. For me those images are of the endless fields of Indiana, stretching to the
horizon, punctuated only by an isolated silo or a barn. And as I grew older, those endless fields came to
represent for me the limitless possibilities of our great land.

Growing up, I never imagined that I would be here, in this historic room, nominated to be the chief justice. But
now that [ am here, I recall those endless fields with their promise of infinite possibilities, and that memory
inspires in me a very profound commitment.

If I am confirmed, I will be vigilant to protect the independence and integrity of the Supreme Court, and I will
work to ensure that it upholds the rule of law and safeguards those liberties that make this land one of endless
possibilities for all Americans.

Thank you, Mr. Chairman.

Thank you, members of the committee.

I look forward to your questions.
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Sotomayor Differs With Obama On 'Empathy' Issue

JULY 14, 2009 5:32 PM ET

Judge Sonia Sotomayor told senators Tuesday that she disagreed with President Obama when
he said that in a certain percentage of judicial decisions, "the critical ingredient is supplied by
what is in the judge's heart."

Obama made those comments in 2005, at the confirmation hearings for Chief Justice John
Roberts, whom Obama voted against.

When asked by Arizona Republican Sen. Jon Kyl whether she agreed with Obama's statement,
Sotomayor said, "No, sir, | wouldn't approach the issue of judging the way the president does."

"l can only explain what | think judges should do," Sotomayor said, adding, "Judges can't rely on
what's in their heart. ... It's not the heart that compels conclusions in cases, it's the law."

Kyl was one of several aggressive questioners on the Senate Judiciary Committee whom
Sotomayor faced Tuesday. Many took issue with President Obama's statement that "empathy"
was one of the qualities he wanted in a Supreme Court nominee. Sotomayor spent the second
day of her Supreme Court confirmation hearings repeatedly emphasizing her impatrtiality as a
judge.

Sotomayor said judges must decide each case based on specific facts and law, rather than on
personal, subjective considerations. She defended her record as free from personal or ethnic
bias, and she affirmed the importance of Supreme Court precedent in cases ranging from
abortion to gun rights.

As Tuesday morning began, judiciary committee Chairman Sen. Patrick Leahy, a Democrat
from Vermont, asked Sotomayor a series of friendly questions about the appropriate role of a
judge.

Sotomayor replied, "The process of judging is a process of keeping an open mind. It's the
process of not coming to a decision with a prejudgment ever of an outcome." She told Leahy
that judges must make "a decision that is limited to what the law says on the facts before the
judge."

Her statement was a direct response to Republicans' concerns that Sotomayor will rely too
much on empathy if confirmed to the nation's highest court. Ranking Republican Sen. Jeff
Sessions of Alabama said those statements strike the right note, and "had you been saying that
with clarity over the last decade or 15 years, we'd have a lot fewer problems today."

Sessions said he was troubled by "a body of thought over a period of years" suggesting
Sotomayor believes that a judge's background will affect the result in cases.

The nominee rejected that characterization. "My record shows that at no point in time have |
permitted my personal views or sympathies to influence the outcome of a case," she told
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Sessions. "In every case where | have identified a sympathy, | have articulated it and explained
to the litigant why the law requires a different result."


Rebecca Granato
78
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OPINION

Why Obama Voted Against Roberts

'He has used his formidable skills on behalf of the strong in opposition to the weak.'

Updated June 2, 2009 12:01a.m. ET

The following is from then-Sen. Barack Obama’s floor statement explaining why
he would vote against confirming Supreme Court Chief Justice John Roberts
(September 2005):

...[T]he decision with respect to Judge Roberts’ nomination has not been an
easy one for me to make. As some of you know, I have not only argued cases
before appellate courts but for 10 years was a member of the University of
Chicago Law School faculty and taught courses in constitutional law. Part of the
culture of the University of Chicago Law School faculty is to maintain a sense of
collegiality between those people who hold different views. What engenders
respect is not the particular outcome that a legal scholar arrives at but, rather,
the intellectual rigor and honesty with which he or she arrives at a decision.

Given that background, I am sorely tempted to vote for Judge Roberts based on
my study of his resume, his conduct during the hearings, and a conversation I
had with him yesterday afternoon. There is absolutely no doubt in my mind
Judge Roberts is qualified to sit on the highest court in the land. Moreover, he
seems to have the comportment and the temperament that makes for a good
judge. He is humble, he is personally decent, and he appears to be respectful of
different points of view.

It is absolutely clear to me that Judge Roberts truly loves the law. He couldn’t
have achieved his excellent record as an advocate before the Supreme Court
without that passion for the law, and it became apparent to me in our
conversation that he does, in fact, deeply respect the basic precepts that go into
deciding 95% of the cases that come before the federal court -- adherence to
precedence, a certain modesty in reading statutes and constitutional text, a

respect for procedural regularity, and an impartiality in presiding over the
79
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2 of 3

adversarial system. All of these characteristics make me want to vote for Judge
Roberts.

The problem I face -- a problem that has been voiced by some of my other
colleagues, both those who are voting for Mr. Roberts and those who are voting
against Mr. Roberts -- is that while adherence to legal precedent and rules of
statutory or constitutional construction will dispose of 95% of the cases that
come before a court, so that both a Scalia and a Ginsburg will arrive at the same
place most of the time on those 95% of the cases -- what matters on the Supreme
Court is those 5% of cases that are truly difficult.

In those cases, adherence to precedent and rules of construction and
interpretation will only get you through the 25th mile of the marathon. That last
mile can only be determined on the basis of one’s deepest values, one’s core
concerns, one’s broader perspectives on how the world works, and the depth and
breadth of one’s empathy.

In those 5% of hard cases, the constitutional text will not be directly on point.
The language of the statute will not be perfectly clear. Legal process alone will
not lead you to a rule of decision. In those circumstances, your decisions about
whether affirmative action is an appropriate response to the history of
discrimination in this country, or whether a general right of privacy
encompasses a more specific right of women to control their reproductive
decisions, or whether the Commerce Clause empowers Congress to speak on
those issues of broad national concern that may be only tangentially related to
what is easily defined as interstate commerce, whether a person who is disabled
has the right to be accommodated so they can work alongside those who are
nondisabled -- in those difficult cases, the critical ingredient is supplied by what
is in the judge’s heart.

I talked to Judge Roberts about this. Judge Roberts confessed that, unlike maybe
professional politicians, it is not easy for him to talk about his values and his
deeper feelings. That is not how he is trained. He did say he doesn't like bullies
and has always viewed the law as a way of evening out the playing field between
the strong and the weak.

I was impressed with that statement because I view the law in much the same
way. The problem I had is that when I examined Judge Roberts’ record and
history of public service, it is my personal estimation that he has far more often
used his formidable skills on behalf of the strong in opposition to the weak. In
his work in the White House and the Solicitor General’s Office, he seemed to
have consistently sided with those who were dismissive of efforts to eradicate
the remnants of racial discrimination in our political process. In these same
positions, he seemed dismissive of the concerns that it is harder to make it in
this world and in this economy when you are a woman rather than a man.

http://www.wsj.com/articles/SB124390047073474499
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I want to take Judge Roberts at his word that he doesn’t like bullies and he sees
the law and the court as a means of evening the playing field between the strong
and the weak. But given the gravity of the position to which he will undoubtedly
ascend and the gravity of the decisions in which he will undoubtedly participate
during his tenure on the court, I ultimately have to give more weight to his deeds
and the overarching political philosophy that he appears to have shared with
those in power than to the assuring words that he provided me in our meeting.

The bottom line is this: I will be voting against John Roberts’ nomination....
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