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Federalist No. 78 (excerpt)

The Judiciary Department 

From McLEAN'S Edition, New York. Author: Alexander Hamilton

To the People of the State of New York: 

WE PROCEED now to an examination of the judiciary department of 
the proposed government. In unfolding the defects of the existing 
Confederation, the utility and necessity of a federal judicature have been 
clearly pointed out. It is the less necessary to recapitulate the 
considerations there urged, as the propriety of the institution in the 
abstract is not disputed; the only questions which have been raised being 
relative to the manner of constituting it, and to its extent. To these 
points, therefore, our observations shall be confined… 

Whoever attentively considers the different departments of power must 
perceive, that, in a government in which they are separated from each 
other, the judiciary, from the nature of its functions, will always be the 
least dangerous to the political rights of the Constitution; because it will 
be least in a capacity to annoy or injure them. The Executive not only 
dispenses the honors, but holds the sword of the community. The 
legislature not only commands the purse, but prescribes the rules by 
which the duties and rights of every citizen are to be regulated. The 
judiciary, on the contrary, has no influence over either the sword or the 
purse; no direction either of the strength or of the wealth of the society; 
and can take no active resolution whatever. It may truly be said to have 
neither FORCE nor WILL, but merely judgment; and must ultimately 
depend upon the aid of the executive arm even for the efficacy of its 
judgments. 

This simple view of the matter suggests several important consequences. 
It proves incontestably, that the judiciary is beyond comparison the 
weakest of the three departments of power; that it can never attack with 
success either of the other two; and that all possible care is requisite to 
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enable it to defend itself against their attacks. It equally proves, that 
though individual oppression may now and then proceed from the courts 
of justice, the general liberty of the people can never be endangered 
from that quarter; I mean so long as the judiciary remains truly distinct 
from both the legislature and the Executive. For I agree, that "there is no 
liberty, if the power of judging be not separated from the legislative and 
executive powers." And it proves, in the last place, that as liberty can 
have nothing to fear from the judiciary alone, but would have every 
thing to fear from its union with either of the other departments; that as 
all the effects of such a union must ensue from a dependence of the 
former on the latter, notwithstanding a nominal and apparent separation; 
that as, from the natural feebleness of the judiciary, it is in continual 
jeopardy of being overpowered, awed, or influenced by its co-ordinate 
branches; and that as nothing can contribute so much to its firmness and 
independence as permanency in office, this quality may therefore be 
justly regarded as an indispensable ingredient in its constitution, and, in 
a great measure, as the citadel of the public justice and the public 
security.  

The complete independence of the courts of justice is peculiarly 
essential in a limited Constitution. By a limited Constitution, I 
understand one which contains certain specified exceptions to the 
legislative authority; such, for instance, as that it shall pass no bills of 
attainder, no ex-post-facto laws, and the like. Limitations of this kind 
can be preserved in practice no other way than through the medium of 
courts of justice, whose duty it must be to declare all acts contrary to the 
manifest tenor of the Constitution void. Without this, all the reservations 
of particular rights or privileges would amount to nothing. 
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April 26, 1860 

The Lemmon Slave Case. 
If there were nothing else about Slavery and the Anti-Slavery agitation that everybody must see with regret 
and foreboding, their influence upon the Courts and judicial decisions would furnish ample cause            
for anxiety and alarm. The conflict between the supporters and opponents of the institution" has even 
reached such a pitch of excitement and exasperation that the judges are gradually giving way to the 
pressure of one side or other, and ceasing even to pretend to administer the law as they find it, or to stand 
by the old rules of interpretation in any case in which the interests of slaveholders are involved. It would 
be a waste of our space to cite in support of this assertion the rulings of Southern Courts on the trial of 
Abolitionists, or Anti-Slavery men, or Slave-traders. In more than one of what Mr. SEWARD chooses to 
call the "capital States," judges have repudiated the authority of all previous decisions in Slave cases, not 
on the ground of their unsoundness in point of law, but because the public opinion of the district had 
changed since they were made. The effect of this monstrous doctrine upon the rights of free negroes, upon 
the emancipation of slaves by will -- a practice once so common -- and more recently upon the revival of 
the Slave trade, is something with which most of our readers are tolerably familiar, and upon which it is, 
consequently, unnecessary for us to descant at length. The Supreme Court itself has not been exempt from 
the fate which has overtaken the humbler and less pretentious tribunals of the States. Whatever one's 
opinion may be of the authority of the Dred Scott decision, it is impossible to overlook the advocate's 
eagerness to make out as good a case as possible for the winning side, by which the whole judgment is 
marked. 

In the North the evil has been less apparent, because, probably, it has had less opportunity to display 
itself. The only cases, or almost the only ones, in which Slavery has come directly before the Courts of the 
Free States, are those arising our, of attempts to enforce the Fugitive Slave law. The findings of the State 
Judges upon writs of habeas corpus issued in behalf of runaway negroes, or their rescuers, if less marked 
by passion and prejudice than Southern judgments in the interest of Slavery, have at least rarely been 
illustrations of judicial wisdom, moderation, and impartiality. We freely admit that errors committed in 
behalf of the slave are nobler errors than errors committed on behalf of the slaveholder; that it is difficult 
for the mass of mankind, to withhold their sympathy, and even admiration, from the sacrifice oflaw at the 
shrine of liberty; but we must express our sincere conviction, in which every thoughtful man must concur, 
that if the final disappearance of Slavery from this continent, or even its banishment from the Territories 
of the United States, be brought about by the conversion of the Judges into partisans -- by habituating the 
Courts of law to pay, in times of public excitement, greater attention to political expediency than to 
statutes and decisions -- it will be dearly bought. Freedom based on judicial corruption is but the 
forerunner of the worst general Slavery. 
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' We are led into these remarks by the appearance of the opinions of the dissenting minority of the Court of 
Appeals of this State in the Lemmon slave case. Nothing can be further from our intention than to impute 
to these learned men the slightest intention to sacrifice conscientious opinions, either to Slavery or 
Freedom. The Court has many faults, foremost among them that of flatly reversing its own decisions semi- 
annually, and of doing as much as anybody in its position ever did to unsettle the law; but want of honesty 
and integrity is not of the number. For the fault we are about to find with it in this particular instance, we 
can hardly think of a better name than eccentricity; but it is, in our opinion, an eccentricity bred by that 
atmosphere of partisanship which, considering the mode in which our judges are chosen, and the feverish 
excitement of the public mind on certain subjects, it is impossible to prevent from invading even the  
judical bench. Judge BROWN afforded a remarkable instance of what we mean, when he held, in the 
Metropolitan Police case, that a policeman's want of skill in the interpretation of statute and 
constitutional law, justified him in refusing obedience to an act of the Legislature. Two very striking 
illustrations of it are seen in the following opinions in the Lemmon Slave case: 

"COMSTOCK, Ch. J. -- Observed in substance that, since the last term of the Court, his time had been 
wholly occupied in an examination of other causes argued at that term. To this case, therefore, he had not 
yet been able to give the attention which its importance might justify. He had no hesitation in declaring it 
to be his opinion that the legislation of this State, on which the question in the case depends, is directly 
opposed to the rules of comity and justice which ought to regulate intercourse between the States of this 
Union; and he was not prepared to hold that such legislation does not violate the obligations imposed on 
all the States by the Federal Constitution. Without, however, wishing to delay the decision which a 
majority of his brethren were prepared to make, he contented himself with dissenting from the judgment. 

SELDEN, J. -- I have been prevented by want of time, and the pressure of other duties, from giving to this 
case that careful examination which is due to its importance, and to the elaborate and able arguments of 
the counsel, and am not prepared, therefore, definitely to determine whether the act of 1841is or is not in 
conflict with any express provisions of the United States Constitution. But, however this may be, I cannot 
but regard it as a gross violation of those principles of justice and comity which should at all times 
pervade our interstate legislation, as well as wholly inconsistent with the general spirit of our national 
compact. While, therefore, I am not prepared at this time to give such reasons as would justify me in 
holding the Jaw to be void, I am equally unprepared to concur in the conclusion to which the majority of 
my associates have arrived." 

Now, these little opinions, short and concise as they are, are no more "judgments," with all respect be it 
spoken, than any observation which either of these learned gentlemen ever makes at his own dinner table. 
They are simply neat, chaste, unadorned stump speeches -- shorter, it is true, than most of these efforts of 
genius, but not the lees perfect of their kind on that account. 

Judge COMSTOCK frankly confesses that he has not examined the case; that his time since its argument 
has been wholly occupied in other ways; "that he is not prepared to hold 'that the act of the Legislature of 
this State, which positively declares that any slave brought by his owner within our boundaries shall be 
free,' violates the obligations imposed on all the States by the Federal Constitution," -- and yet he 
deliberately proceeds to cast a dissenting vote, or in other words, to hold judicially that the decision of the 
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' Court below was erroneous, and that slaves may be brought into this State, the act of the Legislature to the 
contrary notwithstanding. 

Judge SELDEN acknowledges himself to be in precisely the same position. He has not examined the case; 
he is not prepared to say whether the statute is constitutional or not, and yet he deliberately declares that 
the judgment  of the Court that the act is binding, was erroneous. The state of preparation in which both 
these gentlemen confessed themselves to be, made it imperative on them to abstain from taking any part 
in the decision. Their mental condition with regard to it was, for all judicial purposes, no better than that 
of any other man in the State -- no better, at all events, than that of any lawyer who had not heard the 
arguments. 

The sole reason they give for their vote is one in the last degree absurd. They declare the statute not to be 
binding, simply because, in their opinion, it violates "the rules of justice and comity" which ought to 
regulate the relations of the States of the Union. This is a new reason for declaring the act of the Legislature 
of a sovereign State to be void, and one which was never heard of in any court of justice before. We 
congratulate these two learned judges on its discovery. If their view be correct, every law has not simply to 
accord with the provisions of the State and Federal Constitutions as heretofore, but with the notions of 
"justice and comity" entertained by the Judges of the Court of Appeals for the time being. It this rule does 
not arm judges with legislative power, we should like to hear of some other plan which does it more 
effectually. Itwould be about as sensible, practical and feasible to pass acts subject to reconciliation by a 
board of clergymen with their views of "absolute truth," and of the "eternal fitness of things," or of "fixed 
fate, fore-knowledge and free-will." CHARLES O'CONOR's rules of the "justice and comity" which ought to 
regulate the intercourse of the States, for instance, would differ widely from those of WILLIAM EVARTS 
or DAVID DUDLEY FIELD, if these gentlemen all ascended the bench. 
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The Opinion Pages |  EDITORIAL

President Trump’s Real Fear: The Courts
By THE EDITORIAL BOARD FEB. 6, 2017

When President Trump doesn’t get what he wants, he tends to look for someone to
blame — crooked pollsters, fraudulent voters, lying journalists. Anyone who
questions him or his actions becomes his foe.

Over the past few days, he’s added an entire branch of the federal government to
his enemies list.

On Friday, a federal judge in Seattle, James Robart, blocked Mr. Trump’s
executive order barring entry to refugees and immigrants from seven predominantly
Muslim nations. The next day the president mocked Judge Robart, a George W.
Bush appointee, in a statement on Twitter as a “so-called judge” who had made a
“ridiculous” ruling.

That was bad enough, but on Sunday, Mr. Trump’s taunts became more chilling.
“Just cannot believe a judge would put our country in such peril,” he tweeted. “If
something happens blame him and court system. People pouring in. Bad!”

Where to begin? In the same week that he announced his nominee for the
Supreme Court, the president of the United States pre-emptively accused not only a
judge, but the whole judicial branch — the most dependable check on his power — of
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abetting the murder of Americans by terrorists. It’s reasonable to wonder whether
Mr. Trump is anticipating a way to blame meddling courts for any future attack.

There was, in fact, a terrorist attack shortly after Mr. Trump issued his
immigration order: a white supremacist, officials say, armed himself with an assault
rifle and stormed a mosque in Quebec City, slaughtering six Muslims during their
prayers. Mr. Trump has not said a word about that massacre — although he was
quick to tell America on Twitter to “get smart” when, a few days later, an Egyptian
man wielding a knife attacked a military patrol in Paris, injuring one soldier.

In the dark world that Mr. Trump and his top adviser, Stephen Bannon, inhabit,
getting “smart” means shutting down immigration from countries that have not been
responsible for a single attack in the United States in more than two decades. As
multiple national security experts have said, the order would, if anything, increase
the terrorism threat to Americans. And contrary to Mr. Trump’s claim, no one is
“pouring in” to America. Refugees and other immigrants already undergo a
thorough, multilayered vetting process that can take up to two years.

But Mr. Trump’s threats are based on fear, not rationality, which is the realm of
the courts.

Judge Robart is not the first judge Mr. Trump has smeared. During the
presidential campaign last year, he pursued bigoted attacks on a federal judge
presiding over a class-action fraud lawsuit against his so-called Trump University.
The judge, Gonzalo Curiel, could not be impartial, Mr. Trump claimed, because he
“happens to be, we believe, Mexican,” and Mr. Trump had promised to build a
border wall and deport millions of undocumented Mexican immigrants. (Judge
Curiel was born in Indiana, and Mr. Trump settled the lawsuit in November for $25
million.)

Coming from a candidate, this was merely outrageous; coming from the
president, it is a threat to the rule of law. Judges can now assume that if they
disagree with him, they will face his wrath — and perhaps that of his millions of
Twitter followers.
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Mr. Trump’s repeated attacks on the judiciary are all the more ominous given
his efforts to intimidate and undermine the news media and Congress’s willingness
to neutralize itself, rather than hold him to account.

Today, at least, the new administration is following the rules and appealing
Judge Robart’s decision to the federal appeals court. But tomorrow Mr. Trump may
decide — out of anger at a ruling or sheer spite at a judge — that he doesn’t need to
obey a court order. Who will stop him then?

Follow The New York Times Opinion section on Facebook and Twitter
(@NYTOpinion), and sign up for the Opinion Today newsletter.  

A version of this editorial appears in print on February 7, 2017, on Page A20 of the New York edition with
the headline: Mr. Trump’s Real Fear: The Courts.
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